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MANDATE OF THE BOARD 


gies Copyright Board was established on 
February 1, 1989, as the successor of the 
Copyright Appeal Board. Its responsibilities 
under the Copyright Act are to: 
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adopt tariffs for the public performance or 
the communication to the public by 
telecommunication of musical works and 
sound recordings [sections 67 to 69]; 


adopt tariffs, at the option of a collective 
society referred to in section 70.1, for any 
act protected by copyright, as mentioned 
in sections 3, 15, 18 and 21 of the Act 
[sections 70.1 to 70.191]; 


set royalties payable by a user to a 
collective society, when there is 
disagreement on the royalties or on the 
related terms and conditions [sections 70.2 
to 70.4]; 


adopt tariffs for the retransmission of 
distant television and radio signals as well 
as for the reproduction and public 
performance by educational institutions, of 
radio or television news or news 
commentary programs and all other 
programs, for educational or training 
purposes [sections 71 to 76]; 


adopt tariffs for the private copying of 
recorded musical works [sections 79 
to 88]; 


rule on applications for non-exclusive 
licences to use published works, fixed 
performances, published sound recordings 


and fixed communication signals, when 
the copyright owner cannot be located 
[section 77]; 


# examine, at the request of the Director of 
Research appointed under the Competition 
Act, agreements between a collective 
society and a user which have been filed 
with the Board, where the Director 
considers that the agreement is contrary to 
the public interest [sections 70.5 and 
70.6]; 


# set compensation, under certain 
circumstances, for formerly unprotected 
acts in countries that later join the Berne 
Convention, the Universal Convention or 
the Agreement establishing the World 
Trade Organization [section 78]. 


In addition, the Minister of Industry can direct 
the Board to conduct studies with respect to 
the exercise of its powers [section 66.8]. 


Finally, any party to an agreement on 
copyright royalties payable to a collective 
society can file the agreement with the Board 
within 15 days of its conclusion, thereby 
avoiding certain provisions of the Competition 
Act [section 70.5]. 


ORGANIZATION OF THE BOARD 


Detailed information on the Board's 
resources, including financial statements, can 
be found in its Expenditure Plan for 1998-99 
(Part III of the Estimates), which was tabled 
in Parliament on March 26, 1998. 


Boara members are appointed by the 
Governor in Council to hold office during 
good behaviour for a term not exceeding five 
years. They may be reappointed once. 


The Act states that the Chairman must be a 
judge, either sitting or retired, of a superior, 
county or district court. The Chairman directs 
the work of the Board and apportions its 
caseload among the members. 


The Act also designates the Vice-Chairman as 
Chief Executive Officer of the Board, 
exercising direction over the Board and 
supervision of its staff. 


Chairman 


The position of the Chairman is vacant since 
October 4, 1994. Until that date, the 
Honourable Donald Medhurst, a justice of 
the Alberta Court of Queen’s Bench, was the 
Chairman of the Board. His was a part-time 
appointment. 


Vice-Chairman & Chief Executive Officer 


Michel Hétu, Q.C., was Head of Legal 
Services at the Federal Department of 
Communications from 1981 to 1988. In that 
capacity, he was extensively involved in the 
reform of copyright law. He was also a 
member of the Copyright Appeal Board from 
1982 to 1989, when it was replaced by the 
Copyright Board. Mr. Hétu is a full-time 
member of the Board and was appointed in 
February 1989 and reappointed in 1994 for 
five years. 


Members 


Andrew E. Fenus, C. Arb., is a full-time 
member appointed in July 1994 for a five-year 
term. He was a Board member and Provincial 
Adjudicator with the Rent Review Hearings 
Board of Ontario from 1988 to 1994 where he 
served as Senior Member of the Eastern 
Region. Mr. Fenus is a Chartered Arbitrator 
and member of the Arbitration and Mediation 
Institute of Canada. He is a graduate of 
Queen’s University (Honours BA in 1972 and 
Master of Public Administration in 1977) and 
McGill University (Master of Library Science 
in 1974). 


Adrian Burns was appointed a full time member 
of the Copyright Board on September 1, 1995 
for a five-year term. Mrs. Burns has a degree in 
Art History from the University of British 
Columbia and has done graduate studies at the 
British Academy in Rome. Mrs. Burns served as 
a Commissioner of the Canadian Radio 
Television Telecommunications Commission 
(CRTC) for seven years. Before being appointed 
to the CRTC, she worked in television as the 
Business Editor for CFCN (CTV) Calgary. 
During her years at CFCN and at CBC prior to 
that, she also worked as a news Anchor/Writer 
and Producer. Mrs. Burns is presently a Director 
of Western Limited and of The Canadian 
Athletic Foundation, Trustee of the National 
Symphony Orchestra in Washington, D.C., as 
well as Governor of Ashbury College and of the 
Stratford Festival Senate. She has served on 
several other corporate and community boards. 


The Board’s staff 


The Board has a staff of six employees, three 
of whom report to the Chief Executive Officer: 
the Secretary, the General Counsel and the 
Researcher-Analyst. 


The Secretary plans the Board’s operations, 
serves as its Registrar, represents the Board in 
its relations with members of parliament, 
provincial governments, the media and the public 
and directs the preparation of the Board’s reports 
to Parliament and to the federal government’s 
central agencies. 


The General Counsel provides legal advice on 
proposed tariff and licence applications before 
the Board. The General Counsel also represents 
the Board before the Courts in matters involving 
its jurisdiction. 


The Researcher-Analyst provides economic 
expertise to the Board on matters raised by 
proposed tariffs and licence applications and 
conducts studies on specific aspects of rate 
regulation. 


In order to reduce cost, the Board has entered 
into a support services agreement with the 
Department of Industry. The department 
provides support services and expert advice in 
personnel, administrative and financial matters. 


PUBLIC PERFORMANCE OF MUSIC RIGHTS 


Background 


The Society of Composers, Authors and 
Music Publishers of Canada (SOCAN) must 
file a statement of proposed royalties with the 
Board on or before March 31 preceding the 
beginning of the year in which the tariff is to 
apply. This proposed tariff is then published 
by the Board in the Canada Gazette. Any 
music user or its representative can file an 
objection with the Board within 60 days of 
publication. SOCAN and the objectors are 
provided with an opportunity to present 
evidence and argument to the Board. Once the 
Board has completed its inquiry, it certifies 
the tariff, publishes it in the Canada Gazette, 
and provides written reasons in support of its 
decision. 


Decisions of the Board 


The Board issued two decisions regarding 
SOCAN’s tariffs during 1997-98. The first 
one, issued May 23, 1997, certified 
undisputed tariffs which, in some cases, 
reflected agreements reached between SOCAN 
and users: 


For the years 1996 and 1997 


Tariff 1.B (Non-Commercial Radio); 

Tariff 3.B (Cabarets, Cafes, Clubs, etc. - 
Recorded Music Accompanying Live 
Entertainment); 

Tariff 3.C (Adult Entertainment Clubs); and 
Tariff 11.A (Circuses and Ice Shows). 


For the year 1997 


Tariff 2.B (TVOntario); 

Tariff 2.C (Télé-Québec); 

Tariff 3.A (Cabarets, Cafes, Clubs, etc. - 
Live Entertainment); 

Tariff 4 (Concerts); 

Tariff 5 (Exhibitions and Fairs); 

Tariff 7 (Skating Rinks); 

Tariff 9 (Sports Events); 

Tariff 11.B (Comedy Shows and Magic 
Shows); 

Tariff 12 (Theme Parks, Ontario Place 
Corporation and Similar Operations; Canada’s 
Wonderland and Similar Operations); 
Tariff 13 (Public Conveyances); 

Tariff 14 (Performance of an Individual 
Work); 

Tariff 15 (Background Music); 

Tariff 16 (Music Suppliers); 

Tariff 18 (Recorded Music for Dancing); 
Tariff 20 (Karaoke Bars and Similar 
Establishments); and 

Tariff 21 (Recreational Facilities Operated by 
a Municipality, School, College or 
University). 


No objections were filed to proposed Tariffs 
Pid sro On ay Mua di ctw La: Ud leg oe ZARA Gs rd A ln das Ra 
20 and 21 for 1997. Tariff 9 reflected an 
agreement reached between the Canadian 
Alliance of Music Presenters and SOCAN for 
the years 1992 to 1997. Tariff 18 reflected an 
agreement reached between the Hotel 
Association of Canada, the Canadian 
Restaurant and Foodservices Association and 
SOCAN covering the years 1992 to 1997. 
These tariffs were consequently certified as 
filed. 


The second decision, issued January 30, 1998 
(Vice-Chairman Hétu dissenting), pertained to 
Tariff 2.A (Commercial Television Stations) 
for the years 1994 to 1997. 


The hearings required fourteen days, between 
April 8 to 24, 1997 and on June 6, 1997. 
Filings of arguments and replies were 
completed on July 11, 1997. 


The Parties’ Positions and Arguments 


SOCAN asked that the Board maintain the 
status quo ante. For its part, the Canadian 
Association of Broadcasters (CAB) wanted the 
rate base to remain a station’s “gross 
income”, but asked that the rate be reduced 
from 2.1 per cent to between 0.86 per cent 
and 1.63 per cent. CAB also asked for a 
“modified blanket licence” (MBL) that would 
allow stations to further reduce the amount of 
royalties they pay to SOCAN when they air 
programs for which they do not need a 
SOCAN licence. 


In support of its position, SOCAN invoked a 
number of arguments. First, there is presently 
a balance between the (unregulated) front-end 
and (regulated) back-end markets. It may not 
be the best balance, but chances of discovering 
a better one are very low, since this would 
require more information than the Board 
would ever be able to collect. It is best to let 
the front-end market make the small changes 
required to reflect market conditions. Second, 
any reduction in the rate would increase the 
widening gap between performing rights and 
other creative inputs. Third, the proposed 
MBL is flawed in principle as well as in 
practice. It constitutes a frontal assault on the 
very notion of collective administration, would 
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force composers to either leave SOCAN or 
seek changes to SOCAN’s internal operations 
and structure, and would favour foreign 
composers, namely members of the American 
Society of Composers, Authors and Publishers 
(ASCAP). The MBL would favour buyout 
arrangements, as opposed to remuneration for 
use. The MBL as proposed by CAB would 
generate unnecessary disputes about reporting 
and acquisition of rights. Finally, the approach 
put forward by CAB would encourage cherry- 
picking: broadcasters would be able to derive 
large discounts by clearing music in programs 
which generate important revenues but use 
little SOCAN music. 


For its part, CAB suggested that new market 
realities, including the increased pace of 
competition, a new public policy framework 
and the increased pace of technological and 
business change, as well as new expert 
evidence presented to the Board which 
supplemented and complemented evidence 
provided in 1993, all combine into a powerful 
case in support of its request for a reduction in 
the rate and the introduction of a MBL. A rate 
reduction would be responsive to new 
competitive pressures, while the MBL would 
recognize the ability of producers to deal with 
music in the up-front markets. Both changes 
would encourage greater reliance on 
negotiated arrangements, which in turn would 
increase the efficiency of the system and 
benefit Canadian composers as well as 
broadcasters. CAB also maintained that 
composers are able to wield effective 
bargaining power in the front-end markets, if 
only because they can resort to collective 
bargaining. Finally, CAB argued that the 
MBL is totally compatible with collective 
administration. 
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CAB also asked that the rate be reduced to 
specifically account for: the fact that CTV 
Television Network now pays royalties; the 
fact that CTV affiliates pay royalties on the 
amounts they receive from CTV; and the fact 
that television stations in the province of 
Quebec pay reproduction royalties to the 
Société du droit de reproduction des auteurs, 
compositeurs et éditeurs au Canada 
(SODRAC). 


Analysis and Decision 


The Level of Royalties 


The Board agreed with CAB’s conclusion that 
the rate should be lowered. A combination of 
reasons, rather than any single, compelling 
argument, led the Board to believe that the 
rate is too high in the environment in which 
Canadian broadcasters currently operate. 


The Board found that the environment in 
which conventional broadcasters operate today 
is quite different from what it was 15 or 20 
years ago. Most importantly, the competition 
they face has increased considerably and a 
new public policy framework has evolved. 
The market in which conventional 
broadcasters operate is more competitive than 
in the past. Competition has increased at an 
accelerated rate. The sources of that 
competition are also more diverse. 
Fragmentation has occurred, with the 
introduction of 19 new Canadian programming 
pay and specialty services over the last decade 
alone and 15 Canadian new ones in the Fall 
1997. The television advertising pie may be 
getting slightly larger, but more players are 
taking a slice out of it. At the same time, new 
information and entertainment alternatives, 


including direct broadcast satellites and the 
ubiquitous Internet, have started to emerge, 
generating further competition and 
fragmentation. Nothing indicated that the pace 
of change could slow down in the years to 
come; the evidence is to the contrary. 


The Board further found that these competitive 
pressures have taken their toll in at least three 
respects. First, private conventional television 
broadcasters lost more than 9 per cent of their 
audience share between 1991 and 1996. 
Second, the financial performance of the 
industry has deteriorated. The industry has not 
recovered the profitability levels exhibited in 
the mid-1980’s; SOCAN’s own expert witness 
readily admitted that those levels are not being 
projected for the future. Third, revenue 
growth is slower for conventional broadcasters 
than for new players in that market. Thus, 
over the last five years, air-time sales of 
conventional broadcasters increased at a 
compound annual growth rate of 3 per cent; 
during the same period, air-time sales of 
specialty services increased at a rate of 14 per 
cent. Meanwhile, SOCAN derives direct 
benefits from this arrival of new players who 
compete with conventional television 
broadcasters. For example, SOCAN should 
receive close to $9 million in royalties on 
account of music use on pay and specialty 
television services in 1995. 


“Increased competition necessarily brings 
about a re-examination of all expenses: only in 
this way can a player in a market remain 
competitive. In the case of expenses for which 
the price is set by an outside agency, such as 
SOCAN royalties, only the regulating agency 
can carry this re-examination, with the help of 
the affected players. Increased competition 
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also affects broadcasters’ profitability and, 
with it, their ability to pay. Ability to pay isa 
factor which the Board has repeatedly held to 
be relevant, although not determinant, in 
deciding what constitutes a fair tariff under all 
the circumstances.” 


The Board also found that the public policy 
framework applicable to broadcasters has 
changed significantly. Most importantly, new 
Cabinet and Canadian Radio-television and 
Telecommunications Commission (CRTC) 
policies have resulted in an increasing reliance 
on market forces and an aggressive 
encouragement of Canadian programming. 
This has profoundly affected the environment 
in which conventional broadcasters operate. 
The Board is not bound to take these changes 
in public policy into account unless required to 
do so in a directive issued pursuant to the Act. 
Nevertheless, these changes are relevant to the 
task of setting a fair and equitable tariff, so 
long as the policies which brought about the 
changes do not run counter to those which the 
Board is bound to promote. The Board 
considered that the relevant Cabinet and 
CRTC policies are consistent with the Board’s 
constating statute, if only because they define, 
to a large extent, the “world” within which 
broadcasters operate. Just as it did in its first 
retransmission decision, the Board finds that it 
should keep in mind the relevant areas of 
public policy, and the changes thereto, in 
setting the tariff. 


The Board also took into consideration that the 
American broadcasters pay a much smaller 
share of their revenues for music performing 
rights. SOCAN challenged the relevance of 
this fact, without disputing it. Thus, according 
to SOCAN, the rate was the product of a court 
ruling, and not, as CAB maintained, of arms’ 
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length negotiations. For three reasons, the 
Board found that the fact that American 
broadcasters pay a smaller share of their 
revenues than Canadian broadcasters for their 
music performing rights is relevant. First, 
over 60 per cent of Canadian broadcasters’ 
royalties are paid on account of revenues 
generated by American programming 
primarily prepared for and used in the 
American market. Moreover, half of all the 
royalties paid by Canadian broadcasters are 
distributed to American composers in respect 
of that same programming. In other words, 
whether one looks at revenue-generation or 
distribution, ASCAP and Broadcast Music 
Inc. (BMI), through SOCAN, provide 
Canadian broadcasters with anywhere between 
50 and 60 per cent of the “music” product 
they use. The Board found that players with 
such an important share of a market must have 
influence on that market. More importantly, it 
is not unreasonable to expect that the price 
paid for a good in its principal market will 
determine, to an extent, the price paid for the 
same good in a secondary market. Therefore, 
the price for American music in the American 
market can be relevant to the determination of 
the royalties to be paid for the same music, in 
the same programs, by similar users, in a 
secondary market. 


Second, and whatever its characteristics, the 
American price can be a relevant 
consideration, for the mere reason that it 
exists. That remains true regardless of whether 
the way it was reached is “better” or “worse”, 
whether it is the result of negotiations, or 
whether the manner in which it was derived 
makes no sense to some economists. A price 
can be relevant without regard to the manner 
in which it was originally generated. 
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American border stations and the top U.S. 
channels are the Canadian broadcaster’s main 
competitors for audience. That, in itself, 
makes the American price a factor in a global, 
North American marketplace. 


Conversely, the Board could not simply 
overlook the fact that “when the current tariff 
was developed, the parties and the Copyright 
Appeal Board intended that there be a 
consonance between American and Canadian 
rates.” That correlation can, and should, play 
a role in setting the rate for the tariff. 


The Board found that a decrease in the rate 
paid by broadcasters will not necessarily have 
negative effects on composers’ revenues. This 
is due to a combination of three factors: 
Canadian programming spending requirements 
which the CRTC imposes on broadcasters; the 
absolute necessity of foreign sales for 
Canadian programming to be profitable; and 
the relative importance of foreign revenues to 
Canadian composers. Payments to SOCAN 
are accounted for as part of the broadcasters’ 
Canadian programming expenditures. 
Therefore, any reduction in the tariff will 
result in more money being spent on Canadian 
programming. That programming, in order to 
make money, must generate foreign sales. In 
turn, those sales lead to foreign broadcasts, 
which generate more revenues for the 
composers. Consequently, a reduction in the 
rate may very well, in the long term, benefit 
authors as well as broadcasters. 


The Board also found that the alleged balance 
between the so-called “front-end” and “back- 
end” markets is irrelevant to the issue at hand. 
The Board deals with the valuation of music 
use in television programming only in so far 
as it concerns the performing right. It is not 


overly concerned with the interrelationship, if 
such an interrelationship does exist, between 
back-end payments and front-end 
arrangements. To a large extent, any such 
relationship that might exist is irrelevant to the 
task of setting a value for the use of the 
performing right. 


SOCAN argued that there is a widening gap 
between performing rights and other creative 
inputs. The Board found that the gap SOCAN 
refers to relates to the use of the copyright, 
not to the provision of the creative services 
that are used in the production of a program. 
“The Board does not know whether there is a 
widening gap between music creative services 
and other production inputs. Nor does it know 
how the relationship between performing 
rights and, say, residuals received by the 
Alliance of Canadian Cinema, Television and 
Radio Artists (ACTRA) members has evolved. 
The record seems to suggest that music is 
reasonably well compensated in both 
respects.” 


“Tt is important to keep in mind that although 
music may be pervasive within a television 
program, it is rarely, if ever, more than an 
input into a complex entertainment product 
that comprises other inputs whose drawing 
power is much more significant. It is the final 
product that generates the revenues in this 
medium, not its individual components. 
Music, as one component in a television 
program, has benefitted well from this revenue 
and its significance over valued relative to the 
final product. This can readily be contrasted 
with the situation of radio, where music can, 
and often is, the central input that drives 
audiences to listen.” 
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Overall, the Board determined that a reduction 
of the rate in the order of 15 per cent, to 1.8 
per cent, was reasonable and that the measure 
of the correction was one which, in the long 
run, SOCAN was quite capable of absorbing. 
“This is all the more true since, during the 
relevant period, inflation was very low. The 
correction, therefore, recognizes the new 
economic environment while possibly having a 
positive effect on affected composers and 
authors.” 


The Board declined to make any of the other 
adjustments which CAB requested to the level 
of royalties. 


The Modified Blanket Licence (MBL) 


The Board was persuaded that the tariff should 
expressly enable broadcasters to reduce the 
amount of royalties they pay to SOCAN when 
they air programs that do not use music for 
which they need a SOCAN licence, either 
because that music is not in SOCAN’s 
repertoire or because the rights have otherwise 
been cleared. For the following reasons, the 
Board found that television broadcasters 
should have access to a MBL. 


First, the Board accepted the evidence that the 
current “all or nothing” institutional 
arrangements was no longer appropriate to the 
context in which broadcasters operate. The 
Board also found that a licence which enables 
broadcasters to opt out of the SOCAN licence 
for certain programs can co-exist with the 
traditional blanket licence without 
undermining the blanket protection that the 
current regime offers. Second, an important 
proportion of music used in television 
programs is composed for that precise 
purpose: producers already deal with 
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composers for synchronization rights. Since 
broadcasters are also producers of television 
shows, this makes it even easier for them to 
strike deals with composers. “All of this leads 
to a determination in favour of allowing 
broadcasters to approach composers directly 
with a view to striking deals in the open 
market.” Third, the introduction of a MBL 
will give composers more options for 
remuneration, including the option of 
continuing to resort to current institutional 
arrangements. “Continuing the current regime 
imposes on composers a one-size-fits-all 
approach.” 


SOCAN put forward a number of arguments 
against the introduction of the MBL. The 
Board was not persuaded by any of these 
arguments. Contrary to what SOCAN 
maintained, the Board determined that the 
MBL is consistent not only with public policy 
in general, but also with the underlying 
policies of the Act. The MBL does not 
undermine the concept of a blanket licence, 
since it is itself a blanket licence. Composers 
are not forced to strike deals directly with 
broadcasters for their performing rights. They 
can refuse to deal and they can continue to 
rely on SOCAN to collect royalties. The MBL 
does not deprive composers of their right to 
resort to collective administration of their 
performing rights; only SOCAN itself, by 
continuing to insist on exclusive assignments, 
could limit the composers’ access to collective 
administration. 


SOCAN also argued that the MBL could hurt 
Canadian composers by bringing about a 
bifurcated system in which music in Canadian 
programs would be cleared at source and only 
foreign music would be administered 
collectively. “The Board finds that this 
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overstates the potential impact of the MBL. 
The Act gives composers the option to 
administer most of their rights, including 
performing rights, directly or collectively, 
without taking any account of how foreign 
composers have decided to manage the same 
rights. Therefore, a composer’s decision to 
directly manage his or her performing rights 
in a given market ought not to depend on how 
foreign composers go about administering 
their rights in Canada. Moreover, there is 
nothing fundamentally wrong with the 
scenario described by SOCAN, should its 
members decide to take that approach.” 


The Board found that SOCAN’s expressed 
fears about a measure which merely allows 
agreements to be reached is in conflict with its 
oft-repeated position with respect to the 
agreements it reaches with users and groups of 
users. SOCAN often asks that the Board 
endorse such agreements. In some cases, 
SOCAN relies on agreements without having 
filed a tariff. Sometimes, it goes so far as to 
abide by the terms of an agreement even if 
they are in contradiction with a certified tariff. 
Implementing the MBL merely allows 
agreements of a different kind to have an 
impact on the amount of royalties SOCAN is 
allowed to collect. “It is difficult to understand 
why SOCAN would wish to deny its members 
the benefit of a transaction mechanism it itself 
so often uses.” 


Relying on the testimony of its composer 
witnesses, SOCAN also expressed some 
concern about the ability of composers to deal 
on an equal footing with broadcasters in front- 
end negotiations. The Board found these 
concerns to be unfounded as a matter of 
economic theory, and inconsistent with the 
broadcasters’ interest in negotiating fairly and 


establishing long-term relationships. These 
concerns also ignore the models for collective 
bargaining developed by others and which are 
now more broadly available under the Status 
of the Artist Act. 


From the record of these proceedings, the 
Board drew the following conclusions. First, 
bilateral dealings between broadcasters and 
composers already take place for the purposes 
of commissioning music and (at least outside 
the Province of Quebec) acquiring 
synchronization rights. Second, the balance of 
power in the relevant market is fairly even, 
with buyers having slightly more market 
power than the sellers. Nothing indicates the 
existence of undue market power or a market 
imbalance in these dealings; more specifically, 
the ability of broadcasters to secure the 
publisher’s share of performing rights is not 
an indication of market imbalance. Third, 
broadcasters do perform an important role in 
promoting programs, with their embedded 
music, around the world. 


The Board took note of CAB’s assurances that 
its members will deal fairly with composers. 
While these assurances have no evidentiary 
weight, the Board mentioned it had an 
expectation that broadcasters will respect those 
assurances. The Board would not allow a 
situation to develop in which composers deal 
from a position of weakness. 


The Board determined that in any event, 
allowing negotiations to occur in the front end 
should not leave composers at a disadvantage. 
Composers already deal in several markets 
where collective administration is non- 
existent: the “grand rights” market is an 
example of this. Composers can form unions. 
They can use the services of agents or legal 
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representatives. The Board also added that the 
negotiating power of composers is obviously 
greatly enhanced if they bargain collectively. 
In some jurisdictions, status of the artist 
legislation is in place: this is the case at the 
federal level and in the Province of Quebec. In 
others, composers may be able to obtain 
certification as a labour union. More 
importantly, the experience clearly shows that 
collective bargaining can successfully take 
place even in the absence of any such 
legislation. 


“Finally, and most importantly, nothing stops 
SOCAN from adapting to new market 
realities. It can adjust its mandate to allow it 
to do what is necessary to protect and advance 
its members’ interests in areas other than 
performing rights. This is clearly illustrated 
by SOCAN’s recent entry into the field of 
reproduction rights with respect to the 
upcoming home-taping levies.” 


SOCAN believed that the introduction of the 
MBL will encourage producers, including 
broadcasters, to hire American composers 
who are members of ASCAP, since this 
society is the only one in the world which 
secures from its members non-exclusive 
assignments for the entire world. The Board 
was of the opinion that the record of the 
proceedings did not support that assertion. 


First, Canadian composers represent one 
“point” toward Canadian content thresholds 
under CRTC policy and thus there is a 
significant regulatory incentive to use 
Canadian composers. Second, the fact that 
SOCAN currently secures exclusive 
assignments is irrelevant, and certainly not 
determinant. Even if this situation were to 
continue, broadcasters would be able to obtain 
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Canadian music in several other ways. The 
most probable scenario would be that some 
new composers would decline to join SOCAN, 
and some of its members would decide to 
leave SOCAN at the end of their membership. 
They would then join ASCAP, which has no 
residency requirements. These composers 
would then enjoy all the benefits of collective 
administration even though SOCAN continued 
to insist on obtaining exclusive assignments 
from its members. 


“Other possibilities exist. Canadian composers 
might become employees of organizations 
which are not themselves members of 
SOCAN. Broadcasters might also resort to 
music libraries. This variety of options 
mitigates any concern, such as the one 
expressed in an earlier decision of the Board, 
that the proposed scheme «could conceivably 
create an advantage for American 

composers». ” 


“The introduction of the MBL might create an 
advantage to Canadian members of ASCAP. 
This will arise only if SOCAN continues to 
forbid its own members from directly 
licensing their television performing rights... 
[there] is, at least theoretically, a scenario 
under which the blanket licence would start 
unravelling. In order for this to occur, 
SOCAN would have to continue to insist on 
exclusive assignments while at the same time, 
Canadian composers would leave SOCAN 
without joining ASCAP. This sort of 
concerted behaviour would be either irrational 
or in bad faith. More importantly, it requires 
the conscious, willing participation of both 
SOCAN and composers.” 


The Board held that SOCAN was correct in 
pointing out that the MBL may create certain 
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difficulties in the beginning. However, the 
evidence filed with respect to the American 
experience with the “per-program licence” 
(PPL) seems to indicate that these difficulties 
should not be major ones. Available 
technology, combined with usual accounting 
practices, make it relatively easy, for example, 
to allocate revenues to specific programs. 
Most Canadian broadcasters already use 
electronic traffic systems and programming 
management systems that can perform the 
required tasks. Indeed, the fact that SOCAN’s 
distribution system for television is much 
more sophisticated than ASCAP’s means that 
some of the startup difficulties experienced in 
the United States will be avoided. 


Conclusion 


Finally, the Board found that the measures 
outlined in its decision provided broadcasters 
with a number of benefits, while at the same 
time guaranteeing the continued role of 
SOCAN in the area of television music 
performing rights. Thus, the reduction of the 
rate from 2.1 per cent to 1.8 per cent, while 
reducing broadcasters’ payments, will still 
leave SOCAN with the same amount of 
Tariff 2.A royalties in 1996 as it received in 
1994, a period over which inflation was very 
low. 


The Board also stated: “As to the MBL, it will 
also have a number of beneficial effects. The 
market will be allowed to play a stronger role 
than is currently possible. Broadcasters and 
composers will have available new, alternative 
ways of transacting in performing rights, ways 
that are designed in such a manner as to 
ensure that neither collective administration, 
nor the blanket licence will be put at risk. The 
manner in which the MBL is designed will 


afford broadcasters a further benefit, without 
jeopardizing SOCAN’;s financial situation.” 


The Board said it was convinced that, in the 
long run, these measures will benefit Canadian 
composers, if only because of their increasing 
reliance on foreign royalties. “No one can 
predict the precise impact that these measures 
will have on front-end payments to individual 
composers or on the overall amounts received 
by all composers. If, as others maintain, there 
is a relationship between one and the other, 
then in the long run and overall, the amount 
being paid at the back-end probably has some 
impact on the amount being paid in the front- 
end, and a lowering of the rate combined with 
the MBL will put more emphasis on 
negotiated deals in the market. This is a 
consequence of an evolving marketplace and 
one which the Board believes it is time to 
accept.” 


[NOTE: On March 4, 1998, SOCAN filed an 


application in the Federal Court of Appeal for 
Judicial review of that decision.] 
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RETRANSMISSION RIGHTS 


Background 


line Copyright Act provides for royalties to 
be paid by cable companies and other 
retransmitters for the carrying of distant 
television and radio signals. The Board sets the 
royalties and allocates them among the 
collective societies representing copyright 
owners whose works are retransmitted. 


A collective society must file a statement of 
proposed royalties with the Board on or before 
the March 31 preceding the year in which the 
tariff is to apply. This proposed tariff is then 
published by the Board in the Canada Gazette. 
Any retransmitter or its representative can file 
an objection with the Board within 60 days of 
publication. The collective societies and the 
objectors are provided with an opportunity to 
present evidence and argument to the Board. 
Once the Board has completed its inquiry, it 
certifies the tariff, publishes it in the Canada 
Gazette, and provides written reasons in 
support of its decision. 


Decision of the Board 


At the request of the Copyright Collective of 
Canada, the Board adopted, in an interim 
decision dated December 19, 1997, as interim 
tariffs to be paid for the retransmission of 
distant television and radio signals during 
1998, the text of the tariffs certified for the 
years 1995 to 1997. Only a few adjustments 
were required to reflect the coming into force 
of various provisions of Bill C-32 (S.C. 1997 
c. 24) and of new Broadcasting Procedures 
and Rules. These adjustments are found at 


b) 
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section 2 (definitions of “LPTV”, 
“retransmitter”, “signal” and “small 
retransmission system”) of the television and 


radio tariffs. 


UNLOCATABLE COPYRIGHT OWNERS 


| Roe to section 77 of the Act, the Board 
may grant licences authorizing the use of 
published works, fixed performances, 
published sound recordings and fixed 
communication signals, if the copyright owner 
is unlocatable. However, the Act requires 
licence applicants to make reasonable efforts to 
find the copyright owner. Licences granted by 
the Board are non-exclusive and valid only in 
Canada. 


Since its inception, in 1989, up to the year 
1996-97, the Board issued 39 licences. In 
1997-98, the Board issued 18 licences to the 
following applicants: 


¢ Gina Bausson, Montreal, Quebec, 
authorizing the reproduction of a poem by 
René Chopin in a guide for the 
interpretation of poetic and theatrical texts. 


¢ Editions d’Acadie, Moncton, N.B., 
authorizing the reproduction of three 
photographs taken by Henri Paul in 1962- 
63, in a textbook to be used to teach 
French in New Brunswick at the Grade 11 
school level. 


¢ Canadian Institute for Historical 
Microreproductions, Ottawa, Ontario: the 
Institute is an organization which locates, 
preserves, catalogues and distributes early 
Canadiana in print form, microfiches or 
CD-ROMS. Its objectives are to improve 
access to printed Canadiana, to make rare 
and scarce Canadiana more widely 
available to bring together fragmented 
collections of Canadiana and to ensure the 
preservation of Canadiana in Canada and 
elsewhere. Three licences were issued: the 


first one authorizing the reproduction of 
516 works, the second one for 300 works 
and the third one for 583 works. 


Fifth House Publishers, Saskatoon, 
Saskatchewan: two licences were issued; 
the first one authorizing the reprint, in no 
more than 4,000 copies, of the book 
entitled “Gully Farm” written by Mary 
Hiemstra and originally published in 1955 
by McClelland and Stewart. The second 
one authorizing the applicant to reprint no 
more than 10,000 copies of the same book. 


Editions CEC inc., Anjou, Quebec: two 
licences were issued; the first one 
authorizing the reproduction, in a textbook 
to be used to teach French at the 
Secondary I school level, three excerpts of 
a text co-written by Alain Serres and Yan 
Thomas, published by Editions 
Messidor/La Farandole in 1992. The 
second licence authorized the reproduction 
of the same excerpts in the grammar 
teaching guide accompanying the textbook 
and also permitted the photocopying of the 
excerpts for the use of the students. 


The May Street Group Film, Video & 
Animation Ltd., Victoria, B.C., 
authorizing the reproduction and 
incorporation, in a documentary film, of 
two newspaper articles written by John 
Gillespie and published in the Globe & 
Mail newspaper in 1971. 


Epitome Pictures Inc., North York, 
Ontario, authorizing the use of 19 various 
framed prints/posters as set dressing in a 
television series. 
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Dr. Gerri Sinclair, Director, Exemplary 
Center for Interactive Technologies in 
Education (ExCITE), Faculty of Education, 
Simon Fraser University, Burnaby, B.C.., 
authorizing the reproduction of an 
additional number of copies of seven 
photographs and a cartoon on a CD-ROM 
entitled “The Prime Ministers of Canada 
on CD-ROM”. The Board had already 
issued a licence in 1996/97 authorizing the 
reproduction of 20,000 copies of the same 
works. 


Kitchen Sink Entertainment Inc. , 
Vancouver, B.C., authorizing the 
reproduction and incorporation, in a 
documentary film, of an article written by 
Sheila Ward, published in the September 
1960 issue of the Chatelaine Magazine. 


National Film Board, Moncton, N.B., 
authorizing the reproduction and 
incorporation of two photographs (with 
titles) in a documentary film. One 
photograph was published on January 19, 
1972 in the Bathurst Tribune and the other 
one on October 25, 1972 in Tribune 
Chaleur. 


Manitoba Genealogical Society, Winnipeg, 
Manitoba, authorizing the reproduction, in 
an article, of a map depicting Indian 
Treaties (Map 81) published in 1975 by 
Thomas Nelson & Sons (Canada) Limited 
in D.G.G. Kerr’s Historical Atlas of 
Canada. 


The Friends of Algonquin Park, Whitney, 
Ontario, authorizing the reprint of the book 
entitled “Incomplete Anglers” written by 
John D. Robins and published by Wm. 
Collins & Sons (Canada) Limited in 1943. 


University of Ottawa Media Library, 
Ottawa, Ontario, authorizing the transfer 
of a 16MM film on a VHS video cassette. 
The educational film entitled “Les voyelles 
du francais” was created and produced by 
Gilbert Taggart and distributed by Ciné 
Dessins Enrg. in 1980. 


McGraw-Hill Ryerson, Whitby, Ontario, 
authorizing the reproduction, in the fifth 
edition of a college-level textbook, of a 

letter by Rita Schindler published in the 
Toronto Star of December 30, 1990. 


ARBITRATION PROCEEDINGS 


ioe to section 70.2 of the Act, the Board 
can arbitrate disputes between a collective 
society, that represents copyright owners, and 
the users of the works of those owners. Its 
intervention is triggered by application by 
either the collective society or the user. 


In 1997-98, one application was filed, pursuant 
to that section, on September 30, 1997, by 
Caisse, Chartier et Associés Inc. and 
Mediascan Canada Inc. asking the Board to set 
the royalties and other relevant terms and 
conditions for a licence that would allow the 
applicants to make copies of works within the 
repertoire of the Canadian Copyright Licensing 
Agency (CANCOPY) and L’Union des 
écrivaines et écrivains québécois (UNEQ) for 
the purposes of their press clipping services. 
On November 17, 1997, the parties advised the 
Board that they had reached an agreement. In 
compliance with subsection 70.3(1) of the Act, 
the Board did not proceed with the application 
and the interested parties were so advised on 
December 8, 1997. 
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COURT DECISIONS 


An application for judicial review was filed 
against the Board’s decision of April 19, 1996 
dealing with SOCAN’s Tariff 17 
(Transmission of Pay, Specialty and Other 
Cable Services) [see the 1996-1997 Annual 
Report]. Les Réseaux Premier Choix argued 
that the Board erred in not allowing Canadian 
pay and American specialty services to benefit 
from the 15 per cent reduction in tariff granted 
to Canadian specialty cable services delivered 
in Francophone markets. According to Les 
Réseaux Premier Choix, since the Francophone 
pay services are subject to the same economic 
handicaps, the same rationale existed for 
granting the adjustment. Furthermore, in not 
extending it, the Board created a regime 
whereby English-language specialty services 
receive the discount but Francophone pay 
services do not. 


The Federal Court of Appeal agreed with the 
Board. In a decision dated December 11, 1997, 
the Court ruled that on this issue, the Board 
was entitled to considerable deference. This is 
an expert Board, called upon to consider 
complicated evidence in the area of economics, 
cable technology and statistics. The Copyright 
Act created the Board to regulate royalty 
payments for the collective administration of 
performing rights. In that way, it is more of an 
economic or commercial institution than it is a 
legal one. 


The Court concluded that the purpose for the 
Francophone market adjustment was to correct 
statistical anomalies that were created by the 
tariff formula used by the Board to calculate 
the amount to be paid for the portfolio 
services. Since the tariff formula used for 
Canadian pay and American specialty services 
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did not create those anomalies, there was no 
reason for any correction. In short, it could be 
said that it was not patently unreasonable for 
the Board to decline to correct a problem that 
did not exist. 


The application for judicial review was 
dismissed. 


AGREEMENTS FILED WITH THE BOARD 


| Eden to section 70.5 of the Act, 
agreements concluded between collective 
societies, acting on behalf of copyright owners, 
and users of the works of these owners, may 
be filed by any of the parties to the agreement 
within 15 days of the agreement. Section 45 of 
the Competition Act does not apply in respect 
of any royalties or related terms and conditions 
arising under an agreement that is filed in this 
manner. However, these agreements can be 
investigated by the Board if it is asked to do so 
by the Director of Investigation and Research 
appointed under the Competition Act. 


Eight hundred and twelve (812) agreements 
were filed with the Board during 1997-98, 
compared to a total of 453 filed since the 
Board’s inception in 1989 up to 1996-97. 


The Canadian Copyright Licensing Agency 
(CANCOPY), which licenses reproduction 
rights, such as photocopy rights, on behalf of 
writers, publishers and other creators, filed 
782 agreements granting various institutions 
and firms a licence to photocopy works in its 
repertoire. Amongst these agreements, there 
were those concluded with the Departments of 
Education of the Northwest Territories, Yukon 
and Newfoundland & Labrador. 


The Audio-Video Licensing Agency (AVLA), 
which is a copyright collective that administers 
the copyright for the owners of master audio 
and music video recordings has filed, for its 
part, 26 agreements. 


L’Union des écrivaines et écrivains québécois 
(UNEQ), which represents and administers 
copyright on behalf of poets, authors and 
writers in Quebec, has filed three agreements. 


Finally, the Society for Reproduction Rights of 
Authors, Composers and Publishers in Canada 
(SODRAC) has filed one agreement with the 
Board. SODRAC administers royalties 
stemming from reproduction of musical works. 
It represents some 4,000 Canadian songwriters 
and music publishers aside from the musical 
repertoire of over 65 countries. 
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BOARD MEMBERS AND STAFF 
as of March 31, 1999 


Chairman: The Honourable 
Mr. Justice John H. Gomery 


Vice-Chairman and 
Chief Executive Officer: Vacant 


Members: Adrian Burns 


Andrew E. Fenus 


Secretary: Claude Majeau 
General Counsel: Mario Bouchard 
Researcher-Analyst: Vacant 


Assistant to the Secretary: Lise St-Cyr 
Administrative Officer: Ivy Lai 
Informatics Officer: Michel Gauthier 


Members’ Secretary: Joélle Laflamme 


CHAIRMAN’S MESSAGE 


Since my appointment was made only a short time before the end of the year which is the subject 
of the Report, it is not appropriate for me to comment upon the accomplishments of the Board in 
1998-1999 except to say that they are remarkable considering the limited resources with which its 
members and personnel were working. 


Fortunately, the situation in the coming period will be much improved. For the first time in a 
decade, the Board will be working with a full complement of members. There are reasons to hope that 
the budgetary problems that have plagued the Board in recent years will soon be corrected, enabling 
additional staff to assist and support its work; the existing personnel are insufficient in number to 
discharge of all of the administrative, regulatory and legal tasks which the Board is called upon to 
handle. 


The veteran and newly appointed members of the Board view the challenges facing them with 
enthusiasm and determination, qualities that will be necessary if the present backlog of contested 
tariffs is to be reduced. The new responsibilities conferred upon the Board by Bill C-32 have added 
considerably to its workload. I believe that we must strive to reduce the delays that have been 
experienced between the initial filing of a proposed tariff and the ultimate decision of the Board. 


In attempting to fulfill these objectives, I hope and expect that the decisions rendered will continue 
to be of the same level of excellence that has characterized the Board’s work in the past. 


Rw Gmerre 


John H. Gomery 
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MANDATE OF THE BOARD 


Vee Copyright Board was established on 
February 1, 1989, as the successor of the 
Copyright Appeal Board. The Board 1s an 
economic regulatory body empowered to 
establish, either mandatorily or at the request 
of an interested party, the royalties to be paid 
for the use of copyrighted works, when the 
administration of such copyright is entrusted 
to a collective-administration society. 
Moreover, the Board has the right to supervise 
agreements between users and licensing 
bodies, issues licences when the copyright 
owner cannot be located, and may determine 
the compensation to be paid by a copyright 
owner to a user when there is a risk that the 
coming into force of a new copyright might 
adversely affect the latter. Its responsibilities 
under the Copyright Act (the Act) are to: 


@ adopt tariffs for the public performance or 
the communication to the public by 
telecommunication of musical works and 
sound recordings [sections 67 to 69]; 


@ adopt tariffs, at the option of a collective 
society referred to in section 70.1, for the 
doing of any protected act mentioned in 
sections 3, 15, 18 and 21 of the Act. 
[sections 70.1 to 70.191]; 


set royalties payable by a user to a 
collective society, when there is 
disagreement on the royalties or on the 
related terms and conditions [sections 70.2 
to 70.4]; 


@ adopt tariffs for the retransmission of 
distant television and radio signals or the 
reproduction and public performance by 
educational institutions, of radio or 
television news or news commentary 
programs and all other programs, for 


educational or training purposes [sections 
71 to 76); 


@ adopt tariffs for the private copying of 
recorded musical works [sections 79 
to 88]; 


4 rule on applications for non-exclusive 
licences to use published works, fixed 
performances, published sound recordings 
and fixed communication signals, when 
the copyright owner cannot be located 
[section 77]; 


@ examine, at the request of the 
Commissioner of Competition [formerly 
the Director of Investigation and 
Research] appointed under the 
Competition Act, agreements made 
between a collective society and a user 
which have been filed with the Board, 
where the Commissioner considers that 
the agreement is contrary to the public 
interest [sections 70.5 and 70.6]; 


@ set compensation, under certain 
circumstances, for formerly unprotected 
acts in countries that later join the Berne 
Convention, the Universal Convention or 
the Agreement establishing the World 
Trade Organization [section 78]. 


In addition, the Minister of Industry can direct 
the Board to conduct studies with respect to 
the exercise of its powers [section 66.8]. 


Finally, any party to an agreement on 
copyright royalties payable to a collective 
society can file the agreement with the Board 
within 15 days of its conclusion, thereby 
avoiding certain provisions of the Competition 
Act [section 70.5]. 


OPERATING ENVIRONMENT 


Historical Overview 


L, 1925, PRS England set up a subsidiary 
called the Canadian Performing Rights Society 
(CPRS). In 1931, the Copyright Act was 
amended in several respects. The need to 
register copyright assignments was abolished. 
Instead, CPRS had to deposit a list of all works 
comprising its repertoire and file tariffs with 
the Minister. If the Minister thought the 
society was acting against the public interest, 
he could trigger an inquiry into the activities of 
CPRS. Following such an inquiry, Cabinet was 
authorized to set the fees the society would 
charge. 


Inquiries were held in 1932 and 1935. The 
second inquiry recommended the establishment 
of a tribunal to review, on a continuing basis 
and before they were effective, public 
performance tariffs. In 1936, the Act was 
amended to set up the Copyright Appeal 
Board. 


On February 1, 1989, the Copyright Board 
took over from the Copyright Appeal Board. 
The regime for public performance of music 
was continued, with a few minor 
modifications. The new Board also assumed 
jurisdiction in two new areas: the collective 
administration of copyright and the licensing of 
uses of published works whose owners cannot 
be located. Later the same year, the Canada- 
US Free Trade Implementation Act vested the 
Board with the power to set and apportion 
royalties for the newly created compulsory 
licensing scheme for works retransmitted on 
distant radio and television signals. 


Bill C-32 (An Act to amend the Copyright Act) 
which received Royal Assent on April 25, 
1997, modifies the mandate of the 

Board by adding the responsibilities for the 
adoption of tariffs for the public performance 
and communication to the public by 
telecommunication of sound recordings of 
musical works, for the benefit of the 
performers of these works and of the makers of 
the sound recordings (“the neighbouring 
rights”) and for the adoption of tariffs for 
private copying of recorded musical works, for 
the benefit of the rights owners in the works, 
the recorded performances and the sound 
recordings (“the home-taping regime”). 


General Powers of the Board 


The Board has powers of a substantive and 
procedural nature. Some powers are granted to 
the Board expressly in the Act, and some are 
implicitly recognized by the courts. 


As a rule, the Board holds a hearing. No 
hearing will be held if proceeding in writing 
accommodates a small music user that would 
otherwise incur large costs. The hearing may 
be dispensed with on certain preliminary or 
interim issues. No hearings have been held yet 
for a request to use a work whose owner 
cannot be located. The process has been kept 
simple. Information is obtained either in 
writing or through telephone calls. 


NN — ————— TTS 


Guidelines and Principles Influencing the 
Board’s Decisions 


The decisions the Board makes are constrained 
in several respects. These constraints come 
from sources external to the Board: the law, 
regulations, judicial pronouncements. Others 
are self-imposed, in the form of guiding 
principles that can be found in the Board’s 
decisions. 


Court decisions also provide a large part of the 
framework within which the Board operates. 
Most decisions focus on issues of procedure, 
or apply the general principles of 
administrative decision-making to the peculiar 
circumstances of the Board. However, the 
courts have also set out several substantive 
principles for the Board to follow or that 
determine the ambit of the Board’s mandate or 
discretion. 


The Board itself also enjoys a fair amount of 
discretion, especially in areas of fact or policy. 
In making decisions, the Board itself has used 
various principles or concepts. Strictly 
speaking, these principles are not binding on 
the Board. They can be challenged by anyone 
at anytime. Indeed, the Board would illegally 
fetter its discretion if it considered itself bound 
by its previous decisions. However, these 
principles do offer guidance to both the Board 
and those who appear before it. In fact, they 
are essential to ensuring a desirable amount of 
consistency in decision-making. 


Among those factors, the following seem to be 
the most prevalent: the coherence between the 
various elements of the public performance 
tariff, the practicality aspects, the ease of 
administration to avoid, as much as possible, 
tariff structures that make it difficult to 
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administer the tariff in a given market, the 
avoidance of price discrimination, the relative 
use of protected works, the taking into account 
of Canadian circumstances, the stability in the 
setting of tariffs that minimizes disruption to 
users, aS well as the comparisons with “proxy” 
markets and comparisons with similar prices in 
foreign markets. 


Outline of the Board’s Areas of Jurisdiction 


In short, the Board’s jurisdiction extends to the 
following four areas (the manner in which the 
Board is seized of a matter is indicated between 
brackets): 


1. Copyright in works 


« Public performance of music 
(compulsory filing of tariffs); 

« Retransmission of distant signals 
(compulsory filing of tariffs); 

« Other rights administered collectively 
(optional filing of tariffs); 

« Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective body or 
a user); 

« Issuance of licences when the rights 
owner cannot be located (upon request 
by the potential user). 


2. Copyright in performers’ performances and 
sound recordings 


- Public performance of recorded music 
(compulsory filing of tariffs); 

- Other rights administered collectively 
(optional filing of tariffs); 

- Other rights administered collectively 
(arbitration of conditions of licences, 


upon request from a collective body or 
a user); 

« Issuance of licences when the rights 
owner cannot be located (upon request 
by the potential user). 


3. Home taping of recorded musical works, 
recorded performers’ performances and 
sound recordings 


¢« Reproduction for private use 
(compulsory filing of tariffs). 


4. Off-air taping and use of radio and 
television programs for educational or 
training purposes (works, performances, 
sound recordings and communication 
signal) 


« Reproduction and public performance 
(compulsory filing of tariffs). 


ORGANIZATION OF THE BOARD 


Detailed information on the Board’s 

resources, including financial statements, can 
be found in its Report on Plans and Priorities 
for 1999-00 (Part III of the Estimates), which 
was tabled in Parliament on March 25, 1999. 


Boara members are appointed by the 
Governor in Council to hold office during 
good behaviour for a term not exceeding five 
years. They may be reappointed once. 


The Act states that the Chairman must be a 
judge, either sitting or retired, of a superior, 
county or district court. The Chairman directs 
the work of the Board and apportions its 
caseload among the members. 


The Act also designates the Vice-Chairman as 
Chief Executive Officer of the Board, 
exercising direction over the Board and 
supervision of its staff. 


Chairman 


The Honourable John H. Gomery, a justice 
of the Quebec Superior Court since 1982, has 
been appointed part-time Chairman of the 
Board for a three-year term commencing in 
March 1999. Prior to his appointment to the 
Bench, Mr. Justice Gomery practised law with 
the firm Martineau Walker for 25 years. He 
obtained his B.A. in 1953 and graduated in 
law from McGill University in 1956. He was 
an active member of the Canadian Bar 
Association as National Secretary of the 
Commercial Law Section and as a member of 
the special committee on “Uniformity on 
Personal Property Security Law.” 
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Vice-Chairman & Chief Executive Officer 


The position of Vice-Chairman and Chief 
Executive Officer was vacant at the end of 
March. Until that date, Michel Hétu, Q.C., 
has been the full-time incumbent of that 
position since the Board’s inception, in 1989. 


Members 


Andrew E. Fenus, C. Arb., is a full-time 
member appointed in July 1994 for a five-year 
term. He was a Board member and Provincial 
Adjudicator with the Rent Review Hearings 
Board of Ontario from 1988 to 1994 where he 
served as Senior Member of the Eastern 
Region. Mr. Fenus is a Chartered Arbitrator 
and member of the Arbitration and Mediation 
Institute of Canada. He is a graduate of 
Queen’s University (Honours BA in 1972 and 
Master of Public Administration in 1977) and 
McGill University (Master of Library Science 
in 1974). 


Adrian Burns was appointed a full-time 
member of the Copyright Board on 
September 1, 1995 for a five-year term. Mrs. 
Burns has a degree in Art History from the 
University of British Columbia and has done 
graduate studies at the British Academy in 
Rome. Mrs. Burns served as a Commissioner 
of the Canadian Radio Television 
Telecommunications Commission (CRTC) for 
seven years. Before being appointed to the 
CRTC, she worked in television as the 
Business Editor for CFCN (CTV) Calgary. 
During her years at CFCN and at CBC prior 
to that, she also worked as a news 
Anchor/Writer and Producer. Mrs. Burns is 
presently a Member of the Boards of Trustees 
of the Canadian Athletic Foundation, as well 
as Governor of Ashbury College Foundation 
and of the Stratford Festival Senate. She has 
also served on several other corporate and 
community boards. | 
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The Board’s staff 


Hie Board has a staff of seven employees, 
three of whom report to the Chief Executive 
Officer: the Secretary, the General Counsel 
and the Researcher-Analyst. 


The Secretary plans the Board’s operations, 
serves as its Registrar, represents the Board in 
its relations with members of parliament, 
provincial governments, the media and the 
public and directs the preparation of the 
Board’s reports to Parliament and to the 
federal government’s central agencies. 


The General Counsel provides legal advice on 
proposed tariff and licence applications before 
the Board. The General Counsel also 
represents the Board before the courts in 
matters involving its jurisdiction. 


The Researcher-Analyst provides economic 
expertise to the Board on matters raised by 
proposed tariffs and licence applications and 
conducts studies on specific aspects of rate 
regulation. 
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PUBLIC PERFORMANCE OF MUSIC RIGHTS 


Background 


Axy collective society must file a statement 
of proposed royalties with the Board on or 
before the March 31 preceding the beginning 
of the year in which the tariff is to apply. The 
proposed tariff is then published by the Board 
in the Canada Gazette. Any music user or its 
representative can file an objection with the 
Board within 60 days of publication. The 
collective societies and the objectors are 
provided with an opportunity to present 
evidence and argument to the Board. Once the 
Board has completed its inquiry, it certifies 
the tariff, publishes it in the Canada Gazette, 
and provides written reasons in support of its 
decision. 


Hearings 


In 1998-99, the Board held two hearings on 
the public performance of music. The first one 
was held in April and May 1998 and dealt 
with Tariff 22 for the years 1996, 1997 and 
1998 (Transmission of Musical Works to 
Subscribers via a Telecommunications 
Service), or what is more commonly known as 
the “Internet” tariff, filed by the Society of 
Composers, Authors and Music Publishers of 
Canada (SOCAN). The Board undertook the 
examination of legal questions such as the 
liability of the various Internet participants, 
cross-border issues and the powers of the 
Board to vary SOCAN’s proposed tariff 
structure and licensees. This matter is under 
advisement. 


The second hearing was held over the months 
of June, July and August 1998 and dealt with 


Neighbouring Rights Tariff 1.A (Commercial 
Radio) filed by the Neighbouring Rights 
Collective of Canada (NRCC) for the years 
1998 to 2002 and the Société de gestion des 
droits des artistes-musiciens (SOGEDAM) for 
the years 1998 to 2000. This was the first time 
the Board was called upon to deal with the 
neighbouring rights regime set up in 1997 
when Bill C-32 came into force. This regime 
aims at fixing tariffs for the public 
performance of sound recordings of musical 
works, for the benefit of the performers of 
these works and the makers of the sound 
recordings. This matter is also under 
advisement. 


Regulations Defining Advertising Revenues 


Revisions to the Copyright Act following the 
adoption of Bill C-32 (an Act to amend the 
Copyright Act), which was given Royal Assent 
on April 25, 1997 (S.C., 1997, c. 24), provide 
that the Copyright Board is responsible for 
approving tariffs for the performance in public 
or the communication to the public by 
telecommunication of sound recordings of 
musical works (commonly referred to as the 
“neighbouring rights tariff”). Subparagraph 
68.1(1)(a)(i) of the Act sets at $100 the amount 
of royalties that “wireless transmission 
systems” shall pay on their first 1.25 million 
dollars of annual “advertising revenues”. 
Subsection 68.1(3) of the Act gives the Board 
the power to define, by regulations, the term 
“advertising revenues”, while subsection 
68.1(5) gives the Governor in Council the 
power to define, by regulations, the term 
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“wireless transmission system”, which it did 
in regulations taken on May 28, 1998 
(SOR/98-307). 


The alternative to let the Board interpret the 
meaning of the term “advertising revenues” in 
the course of approving the relevant tariffs 
was considered. However, given the 
importance of this term in the context of 
neighbouring rights, the Board considered it 
preferable to define it by regulations, which 
were taken on August 31, 1998 (SOR/98-447), 
after receiving many comments in the context 
of a consultation process. The Regulations 
allow to determine clearly and precisely that 
part of a wireless transmission system’s 
revenues which will benefit from the $100 
special royalty rate intended to reduce the 
financial impact on the radio broadcasting 
industry of the introduction of a new tariff. 


The Regulations read as follows: 
INTERPRETATION 


1. In these Regulations, “system” means a 
wireless transmission system. 


ADVERTISING REVENUES 


2. (1) For the purposes of subsection 
68.1(1) of the Copyright Act, “advertising 
revenues” means the total compensation in 
money, goods or services, net of taxes and of 
commissions paid to advertising agencies, 
received by a system to advertise goods, 
services, activities or events, for broadcasting 
public interest messages or for any 
sponsorship. 
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(2) For the purpose of calculating 
advertising revenues, goods and services shall 
be valued at fair market value. 


(3) For purposes of subsection (1), when a 
system acts on behalf of a group of systems 
which broadcast a single event, simultaneously 
or on a delayed basis, 


(a) any compensation paid by the system 
acting on behalf of the group of systems to 
a system that is part of the group is part of 
the advertising revenues of that system; and 


(b) the difference between the 
compensation received by the system acting 
on behalf of the group of systems and any 
compensation referred to in paragraph (a), 
is part of the advertising revenue of the 
system which acts on behalf of the group. 


COMING INTO FORCE 


3. These Regulations come into force on 
August 31, 1998. 


RETRANSMISSION RIGHTS 


Background 


The Copyright Act provides for royalties to 
be paid by cable companies and other 
retransmitters for the carrying of distant 
television and radio signals. The Board sets the 
royalties and allocates them among the 
collective societies representing copyright 
owners whose works are retransmitted. 


A collective society must file a statement of 
proposed royalties with the Board on or before 
the March 31 preceding the year in which the 
tariff is to apply. This proposed tariff is then 
published by the Board in the Canada Gazette. 
Any retransmitter or its representative can file 
an objection with the Board within 60 days of 
publication. The collective societies and the 
objectors are provided with an opportunity to 
present evidence and argument to the Board. 
Once the Board has completed its inquiry, it 
certifies the tariff, publishes it in the Canada 
Gazette, and provides written reasons in 
support of its decision. 


Decisions of the Board 


At the request of the Copyright Collective of 
Canada, the Canadian Broadcasters Rights 
Agency, the Canadian Retransmission Right 
Association and the Society of Composers, 
Authors and Music Publishers of Canada, the 
Board adopted, in an interim decision dated 
December 29, 1998, as interim tariffs to be 
paid for the retransmission of distant radio and 
television signals during 1999, tariffs similar to 
the ones certified by the Board for 1998, also 
on an interim basis. 


Claim by a Non-Member 


On December 15, 1998, the Société des 
Auteurs, Recherchistes, Documentalistes et 
Compositeurs (SARDeC) requested that the 
Board designate, pursuant to subsection 76(1) 
of the Act, the Canadian Retransmission Right 
Association (CRRA) as the collective society 
from which owners of copyright in texts used 
in the production of television programs 
produced by the Canadian Broadcasting 
Corporation (CBC) or by the Société de 
télédiffusion du Québec (STQ) could claim a 
share of royalties that were paid for the 
retransmission of distant signals between 
January 1, 1990 and December 31, 1997. 


SARDeC claimed that it represented authors of 
all texts targeted in the motion and held a 
mandate from such authors of those texts that 
are its members. It also maintained that those 
authors were not represented with respect to 
those works for the purposes of the 
retransmission regime by any of the collective 
societies authorized to collect royalties 
pursuant to the tariffs certified by the Board 
and had not filed any claims with them. 
Finally, it stated that it reached agreements 
with CBC and STQ agreements which clearly 
state that authors of those texts are the first 
copyright owners in them. 


On December 23, 1998, CRRA relied on five 
reasons to object to the motion. First, the 
record as constituted did not make it possible 
to determine whether SARDeC did indeed hold 
the relevant rights on the relevant works. 
Second, if it did, then it is a collective society 
subject to the provisions of sections 71 and 
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following of the Act, and the motion is an 
attempt to circumvent those provisions, 
including the requirement to file proposed 
statements of royalties. Third, the motion did 
not specify which works are targeted in it, and 
as such constituted a hypothetical claim with 
respect to an undetermined body of works. 
Fourth, CRRA’s constitution requires that it 
only represent interests held by its broadcaster 
members; it has never claimed to represent, or 
sought royalties on account of anything else, or 
anyone else. Fifth, all royalties received by 
CRRA for the relevant period have already 
been distributed in application of CRRA’s 
distribution policy. Any remedies SARDeC 
may have lie with the broadcasters themselves, 
be they as a result of collective agreements 
between them and SARDeC or otherwise. 


On December 24, 1998, the Board issued a 
decision designating CRRA as the collective 
society from which the copyright owners, and 
any person claiming under them, are entitled to 
be paid retransmission royalties, subject to the 
same conditions as those to which a person 
who has so authorized that collective society is 
subject. The targeted owners are: owners of 
copyright in texts, written pursuant to the 
agreement managed by SARDeC, used in the 
production of television programs produced by 
CBC or by STQ and retransmitted on distant 
signals between January 1, 1990 and December 
31, 1997, if those owners did not authorize a 
collective society named in Appendix A of the 
Retransmission of Distant Radio and Television 
Signals Tariff certified by the Board for the 
years 1990 to 1997 to collect royalties on 
account of those texts. 
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The reasons were delivered on January 27, 
1999. In its analysis, the Board stated that the 
retransmission regime is a universal, statutory 
licence scheme. Any retransmitter who meets 
the conditions set out in subsection 31(2) of the 
Act acquires the retransmission right for all 
works embedded in the signals he or she 
retransmits. The licence is free with respect to 
local signals; distant signals command the 
payment of royalties set by the Board. The 
amount of royalties is set at a level sufficient to 
compensate all works carried on distant 
signals. 


The Board also stated that conversely, all 
copyright owners in all works carried on a 
distant signal are entitled to a share of the 
remuneration as long as they comply with the 
Act. They can get paid in one of two ways. 
The vast majority have formed collective 
societies that filed proposed statements of 
royalties, thereby becoming entitled to collect 
from retransmitters a share of the royalties, 
which the societies then distribute to their 
members. Rights owners who have not joined a 
collective (sometimes referred to as “orphans” ) 
can avail themselves of subsection 76(1) of the 
Act and claim their share from one of the 
societies targeted in the tariffs. 


The Board mentioned that it is within that 
framework that it fulfills its role pursuant to 
section 76 of the Act, by designating the 
society which rights owners will be entitled to 
approach to claim their share of the royalties. 
It is important therefore to clearly understand 
the nature of the relationship created by the Act 
between orphan rights owners and the societies 
designated by the Board. On the one hand, an 
orphan simply cannot file a claim unless a 


designation is in place: without a designation, 
the orphan claimant has no remedies. On the 
other hand, orphans allowed to claim under a 
designation do not need anyone’s permission to 
file such a claim. 


The Board concluded that a claim can be filed 
only with a designated society, and that this 
can only occur after the Board has exercised its 
power of designation. Furthermore, a 
designation can be made absent any claim, 
upon request or on the Board’s own motion. 
Therefore, it is not for the Board to decide 
whether or not the claim is valid. All that the 
designation does is to allow a person 
purporting to own some rights to file a claim. 
It is for that person and the designated society 
and, ultimately, for the courts to determine 
whether the claimant truly owns the relevant 
rights. The Board added that in this instance, 
since the designation is made for a category of 
works, there is no need to know who owns the 
rights in them or even whether those owners 
truly are orphans. In addition, the fact that a 
society’s constitution prevents it from acting 
for certain rights owners cannot, of itself, 
immunize it from being designated under the 
Act: neither the Board’s powers, nor the 
orphans’ remedies, should depend on such 
considerations. The fact that the Board can 
proceed to a designation of its own can only 
further support the view that it can do so 
without knowing the extent of the targeted 
body of works and even without knowing what 
are those works or who owns rights in them. It 
is sufficient that the designation outlines 
criteria allowing orphans to know with whom 
eventual claims ought to be filed. 


Finally, the Board dismissed two further 
arguments of CRRA: first, CRRA argued that 
any remedies SARDeC may have lie 
elsewhere. The Board believed that CRRA 
seemed to ignore the wording of subsection 
76(3), which states that filing a claim with a 
designated society is the only remedy open to 
orphan retransmission rights owners. Second, 
CRRA also stated that this motion constituted 
an abuse of process. According to it, if 
SARDeC truly owned the rights it claims, it 
should have filed a proposed statement of 
royalties in a timely fashion and claim a share 
of the royalties, as the societies identified in 
the Board’s tariffs did; having refrained from 
doing so, it cannot avail itself of the remedies 
available to orphan rights owners. The Board 
did not share this view; the right to file a claim 
pursuant to section 76 is necessarily linked to 
the tariffs certified by the Board. A person’s 
status as an orphan claimant is to be 
determined by looking at those societies which 
receive a share of the royalties, not by looking 
at societies which could have filed a proposed 
statement but did not. A collective society that 
fails to file a proposed statement loses the right 
to collect royalties from retransmitters. There 
is no reason to believe that rights owners who 
are members of such a society are thereby 
deprived from claiming what is owed to them 
from those societies which received royalties 
on account of the retransmission of these very 
owners’ works. The universal character of the 
regime only serves to bolster this conclusion. 
The Board’s refusal to grant the motion would 
have necessarily resulted in a denial of justice. 


[NOTE: On January 26, 1999, CRRA filed an 
application in the Federal Court of Appeal for 
Judicial review of that decision. ] 
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Hearings 


In October 1998, the Board held a hearing on 
the tariffs filed for retransmission of distant 
radio and television signals for the years 1998, 
1999 and 2000. The main issues addressed 
were the rate and allocation pertaining to the 
broadcasters’ compilations, the rate structure 
and discounts for DTH distribution 
undertakings, the changes to the administrative 
provisions and certain allocation issues 
between collective societies. The matter is 
currently under advisement. 
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UNLOCATABLE COPYRIGHT OWNERS 


aust to section 77 of the Copyright Act, 
the Board may grant licences authorizing the 
use of published works, fixed performances, 
published sound recordings and fixed 
communication signals, if the copyright owner 
is unlocatable. However, the Act requires 
licence applicants to make reasonable efforts to 
find the copyright owner. Licences granted by 
the Board are non-exclusive and valid only in 
Canada. 


In 1998-99, the Board issued 11 licences. Since 
its inception in 1989 up to the year 1997-98, 
the Board has issued 57 licences. 


¢ Charles Daudelin et l’Atelier de recherche 
en design interactif de Montréal, Montreal, 
Quebec, authorizing the reproduction of 
15 texts and 14 photographs, on an 
interactive CD-ROM entitled Chaos 
redevenu virtuel aiming at ensuring the 
timelessness of the work “Chaos” of the 
painter/sculptor Charles Daudelin which 
was created and set up at the “G” Complex 
im Quevec City in 1973: 


¢ Canadian Institute for Historical 
Microreproductions, Ottawa, Ontario: the 
Institute is an organization which locates, 
preserves, catalogues and distributes early 
Canadiana in print form, microfiches or 
CD-ROMs. Its objectives are to improve 
access to printed Canadiana, to make rare 
and scarce Canadiana more widely 
available to bring together fragmented 
collections of Canadiana and to ensure 
preservation of Canadiana in Canada and 


elsewhere. Three licences were issued: the 
first one authorizing the reproduction of 
621 works, the second one for 551 works 
and the third one for 1,152 works. 


Loisirs de Granby, Granby, Quebec, 
authorizing the reproduction on CD-ROMs 
and audiotapes of 18 songs well known in 
summer camps. 


Société Radio-Canada, authorizing the 
adaptation and production of the play K-2 
by Patrick Meyers for broadcast on CBC’s 
French television network and Le Réseau 
des Arts. 


Athabasca University, Athabasca, Alberta, 
authorizing the reprint of two short stories 
as reading material in an English course: 
The Tree, by Maria Luisa Bombal, 
reprinted from Short Stories of Latin 
America, 1963, Las Americas Publishing 
Company; In the Beginning, by Humberto 
Costantini from De por agui nomas, 1958, 
reprinted from The Eye of the Heart, edited 
by Barbara Howes, 1973. 


Editions du Renouveau Pédagogique inc., 
Saint-Laurent, Quebec: two licences were 
issued authorizing the reproduction of the 
following works in French textbooks: the 
painting entitled Rive nord du Lac 
Supérieur by Lawren S. Harris and a 
linocut entitled Rose Latulipe by Henri 
Beaulac. 
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¢ University of Toronto Press Custom 
Publishing, Toronto, Ontario, authorizing 
the reprint of the book entitled 
Development and the Military in the 
Philippines: Military Perceptions in a Time 
of Continuing Crisis co-written by Filipe B. 
Miranda and Ruben F. Ciron and published 
by Social Weather Stations, Quezin City, 
Philippines, in 1988. 


e Sister Thérése Potvin, s.a.s.v., Edmonton, 
Alberta, authorizing the graphical 
reproduction of 24 rounds in a compilation 
which she prepared and entitled Vive les 
canons! 


Memorandum of Understanding with the 
Canadian Copyright Licensing Agency 
(CANCOPY) 


The Copyright Board and CANCOPY have 
agreed to combine their resources to ensure the 
efficient and expeditious administration of 
applications made pursuant to section 77 of the 
Act and have entered into a Memorandum of 
Understanding. Hence, applications made to 
the Board for the use of published works, of a 
sort that is usually found in CANCOPY’s 
repertoire, and where the copyright owner is 
unlocatable, will be referred to CANCOPY for 
examination. The Board however will still 
decide whether a licence should be issued and 
what the appropriate terms and royalty 
payment should be. 


CANCOPY has worked closely with the Board 
in the past, recommending fees for licences and 
acting as a repository for royalties in the event 
the copyright owners came forward to claim 
compensation for use of their works. 
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ARBITRATION PROCEEDINGS 


sat to section 70.2 of the Copyright Act, 
the Board can arbitrate disputes between a 
collective society, that represents copyright 
owners, and the users of the works of those 
owners. Its intervention is triggered by 
application by either the collective society or 
the user. 


In 1998-99, one application was filed, pursuant 
to that section, on July 27, 1998, by the 
Canadian Copyright Licensing Agency 
(CANCOPY) asking the Board to set royalties 
and the relevant terms and conditions in a 
licence with the Ministry of Education, Skills 
and Training of the Province of British 
Columbia authorizing its educational 
institutions the right to copy works in 
CANCOPY’s repertoire. 


On July 31, 1998, the parties advised the 
Board that they had reached an agreement. In 
compliance with subsection 70.3(1) of the Act, 
the Board did not proceed with the application 
and the interested parties were so advised on 
August 5, 1998. 
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COURT DECISIONS 


An application for judicial review was filed 
on March 4, 1998, by the Society of 
Composers, Authors and Music Publishers of 
Canada (SOCAN) against the Board’s majority 
decision (Vice-Chairman Hétu dissenting) of 
January 30, 1998, pertaining to Tariff 2.A 
(Commercial Television Stations) for the years 
1994 to 1997. 


SOCAN argued that the Copyright Board 
lacked jurisdiction to reduce the royalty rate 
from 2.1% to 1.8% of gross advertising 
revenues for the years 1994 to 1997 and to 
introduce an optional tariff structure with a 
“modified blanket licence” (MBL) for 1997. 
Alternatively, SOCAN submitted that the 
Board’s decision was patently unreasonable. 


The Federal Court of Appeal dismissed 
SOCAN ’s application. In a decision dated 
March 19, 1999, the Court ruled that it is 
squarely within the Board’s statutory mandate 
and expertise to consider which factors are 
relevant to tariff-setting and that it has not been 
adequately demonstrated that the Board’s 
decision to lower the tariff rate was “patently 
unreasonable” (or “clearly irrational” as that 
term is defined in Supreme Court 
jurisprudence). 


With respect to the Board’s introduction of the 
MBL (which essentially enables stations to 
reduce their royalty obligations to SOCAN by 
allowing them to deduct from their gross 
advertising revenues those revenues 
attributable to programs which do not contain 
music from SOCAN’s repertoire, that is, music 
that is “cleared at source”), the Court ruled 
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that it must utilize the “pragmatic and 
functional approach” in order to ascertain the 
applicable standards of review once it has been 
determined that the tribunal had statutory 
authority to decide the matter before it. In the 
Court’s opinion, the discretion accorded to the 
Board under the Copyright Act to set tariff 
rates and append “related terms and 
conditions” is sufficiently broad to encompass 
the MBL. To the Court, accepting SOCAN’s 
arguments would limit the Board’s jurisdiction 
to setting the numerical basis of the tariff and 
that limitation would be untenable in light of 
the Board’s prerogative to impose terms and 
conditions. 


The Court also viewed that the Board has the 
jurisdiction and obligation to fix not only the 
tariff rate, but also to determine the manner of 
calculating the revenue base to which the rate 
will apply. To the Court, it seemed both 
reasonable and necessary that the Board retain 
the flexibility to determine whether revenues 
derived from certain sources are to be excluded 
from the revenue base, including music 
commissioned by a broadcaster directly from a 
composer. Applying the standard of 
correctness, the Court was not prepared to say 
that the Board lacked jurisdiction to adopt the 
MBL or that the Board’s decision was 
irrational. The Court concluded in saying that 
“the introduction of the MBL may well prove 
to be an unwise policy decision, but even the 
Board majority recognized that this issue can 
be revisited if the doomsday scenario outlined 
by SOCAN materializes.” | 


AGREEMENTS FILED WITH THE BOARD 


eacacr to section 70.5 of the Copyright Act, 
collective societies and users of copyrights can 
agree on the royalties and related terms of 
licences for the use of a society’s repertoire. 
Filing an agreement with the Board, within 15 
days of its conclusion, shields the parties from 
prosecutions pursuant to section 45 of the 
Competition Act. The same provision also 
grants the Commissioner of Competition [the 
“Commissioner” ] appointed under the 
Competition Act access to those agreements. In 
turn, where the Commissioner considers that 
such an agreement is contrary to the public 
interest, he may request the Board to examine 
it. The Board then sets the royalties payable 
under the agreement, as well as the related 
terms and conditions. 


During 1998-99, 772 agreements were filed 
with the Board compared to a total of 1,265 
filed since the Board’s inception in 1989 up to 
1997-98. 


The Canadian Copyright Licensing Agency 
(CANCOPY), which licenses reproduction 
rights, such as photocopy rights, on behalf of 
writers, publishers and other creators, filed 
728 agreements granting various institutions 
and firms a licence to photocopy works in its 
repertoire. Amongst these agreements, there 
were those concluded with Ministries of 
Education, Provincial governments, public 
libraries, corporations, non-profit associations 
and copy shops. 


The Audio-Video Licensing Agency (AVLA), 
which is a copyright collective that administers 
the copyright for the owners of master and 
music video recordings, has filed, for its part, 
27 agreements. In addition, the Board also 


acknowledged receipt of 12 agreements which 
were filed in 1997-98 and for which the Board 
was not in a position to confirm their status 
before adopting its policy on Access to 
Agreements referred to below. 


Finally, the Société québécoise de gestion 
collective des droits de reproduction 
(COPIBEC) filed five agreements. COPIBEC 
is the collective society which authorizes in 
Quebec the reproduction of works from 
Quebec, Canadian (through a bilateral 
agreement with CANCOPY) and foreign rights 
holders. COPIBEC was founded in 1997 by 
l’Union des écrivaines et écrivains québécois 
(UNEQ) and the Association nationale des 
éditeurs de livres (ANEL). 


Access to Agreements Policy 


Members of the public sometimes ask to 
consult filed agreements. At first, the Board 
granted free access to them, until some of the 
collectives started questioning this approach. 
Since then, access requests have been dealt 
with in accordance with the Access to 
Information Act (ATIA), with the attendant 
exceptions to disclosure, including those 
concerning confidential information of a 
financial and commercial nature. Later on, the 
Board concluded that section 68 of the ATTA 
allows it to “opt out” of the restrictions to 
disclosure set out in the A7IA by adopting a 
policy of open access to all agreements, as long 
as the Copyright Act allows the Board to adopt 
such an open access policy. This in turn raises 
practical, legal and public policy issues. 


The Board has examined the question of access 
to agreements from two angles in order to 
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clearly establish its policy on the matter. On 
the one hand, it can be argued that the filing 
mechanism exists for the benefit of the 
Commissioner who, alone, is granted access to 
agreements. In exchange for immunity from 
criminal prosecutions, parties file with the 
Board documents which would be otherwise 
much less readily accessible to the 
Commissioner, and attorn to the Board’s 
jurisdiction to change the terms of the 
agreement if the Commissioner challenges 
them. A policy of public access could result in 
fewer filings, thus undermining the objective 
of the law. 


On the other hand, it can be argued that the 
main objective of the filing mechanism is 
transparency: the filing of agreements without 
the public having access to them is pointless. 
The Commissioner is unlikely to exercise his 
rights under the Act unless pressed to do so by 
persons who have reason to believe that they 
are the subject of some discrimination by a 
collective society. Those persons cannot 
reasonably be expected to establish that they 
are being discriminated against if they cannot 
access the agreements that are the source of 
that potential discrimination. Thus, to be 
workable, the scheme requires that such person 
be given access to the agreements. 
Transparency is the price paid by those who 
file agreements for immunity from prosecution. 
According to this analysis, the Board not only 
could, but should adopt a more liberal access 
policy than what is provided for in the ATIA 
because anything else defeats the very purpose 
of the mechanism. The access right granted to 
the Commissioner can be seen as merely 
allowing him to consult agreements not 
otherwise accessible under the ATIA or the 
Privacy Act. 
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The Board consulted with interested players. It 
also sought the point of view of the 
Commissioner, who favoured an approach that 
would promote transparency. 


In the end, the Board opted for the second 
scenario. In the Board’s view, transparency, 
through public scrutiny, is essential and must 
be the overriding consideration if this regime is 
to function properly. Parties to an agreement 
filed with the Board are immune from quasi- 
criminal sanctions flowing from section 45 of 
the Competition Act. Such immunity is highly 
unusual. Reliance on complaints by informed 
industry participants with access to the 
agreements is clearly the preferable means of 
identifying cases requiring closer examination 
by the Board, where the Commissioner finds 
that the agreement may be contrary to the 
public interest. Furthermore, the fact that 
parties can claim the immunity described 
earlier should be a sufficient incentive to 
overcome the concern of any chilling effect. 


Consequently, the Board issued a notice on 
October 1, 1998 establishing the following 
access policy with respect to all agreements 
filed with the Board pursuant to section 70.5 of 
the Act: 


1) Access requests to agreements filed before 
January 1, 1999 will continue to be dealt 
with in accordance with the A7IA. 


2) All agreements filed as of January 1, 1999 
will be made available to the public. 


3) Agreements will continue to be screened 
before access for the purposes of the 
Privacy Act. 
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The Honourable John Manley, P.C., M.P. 
Minister of Industry 

Ottawa, Ontario 

KIA 0A6 


Dear Mr. Minister: 
I have the honour of transmitting to you for tabling in Parliament, 
pursuant to section 66.9 of the Copyright Act, the twelfth Annual Report of the 


Copyright Board for the financial year ending March 31, 2000. 


Yours sincerely, 


Stephen J. Callary 
Vice-Chairman and 


Chief Executive Oe ae, 
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BOARD MEMBERS AND STAFF 
as of March 31, 2000 


Chairman: The Honourable 
Mr. Justice John H. Gomery 


Vice-Chairman and 
Chief Executive Officer: Stephen J. Callary 


Members: Adrian Burns 
Sylvie Charron 


Andrew E. Fenus 


Secretary General: Claude Majeau 
General Counsel: Mario Bouchard 
Researcher-Analyst: Vacant 

Clerk of the Board: Lise St-Cyr 
Administrative Officer: Ivy Lai 
Informatics Officer: Michel Gauthier 


Members’ Secretary: Joélle Laflamme 


ee 
CHAIRMAN’S MESSAGE 


The twelve month period covered by this report was one of the busiest ever for the Board. It 
rendered six decisions which are described in detail in the report. Four of them required long hearings, 
the examination and solution of complex issues of fact and law, and are of particular importance, 
meriting special mention: 


1. On August 13, 1999, the Board’s decision dealt for the first time with the issue of 
neighbouring rights and fixed the royalties payable by commercial radio stations to the 
makers and performers of sound recordings for the use of their works; 


2. On October 27, 1999, the Board analysed the legal questions arising from the transmission of 
music over the Internet, opening the door to the possibility of a future tariff to regulate this 
use; 


3. On December 17, 1999, it rendered a decision certifying, for the first time, a tariff which 
requires the payment of levies (to the Canadian Private Copying Collective) on the sale of 
blank audio recording media to compensate authors and composers, performers and makers 
of eligible sound recordings for the private copying of their works; 


4. On February 25, 2000, it certified tariffs for three years covering the retransmission of 
distant radio and television signals by cable companies and other retransmitters. 


During the same period, the Board has dealt with other matters and has heard other contested 
cases, some of them involving protracted hearings, which will be the subject of decisions to be rendered 
in the next financial year. It has also prepared itself, in preliminary hearings and by preliminary rulings, 
for pending cases which are scheduled to come before it in the months to come. 


The Board has created a Web site (www.cb-cda.gc.ca) from which interested persons may learn 
of all proposed and certified tariffs, obtain the full text of the Copyright Act and Regulations, and other 
information concerning the Board’s activities. Judging from comments received and by the number of 
visits to the site, this innovation is greatly appreciated by those for whom the Board’s work is of 
interest. 


The intense level of activity by the Copyright Board would not be possible without the skilled 


and diligent contributions made by its members, past and present, and personnel. I take advantage of 
this opportunity to thank them publicly for their devotion and fine work. 


ff. 


John H. Gomery 


MANDATE OF THE BOARD 


qe Copyright Board was established on 
February 1, 1989, as the successor of the 
Copyright Appeal Board. The Board is an 
economic regulatory body empowered to 
establish, either mandatorily or at the request of 
an interested party, the royalties to be paid for 
the use of copyrighted works, when the 
administration of such copyright is entrusted to 
a collective-administration society. Moreover, 
the Board has the right to supervise agreements 
between users and licensing bodies, issues 
licences when the copyright owner cannot be 
located, and may determine the compensation 
to be paid by a copyright owner to a user when 
there is a risk that the coming into force of a 
new copyright might adversely affect the latter. 
Its responsibilities under the Copyright Act (the 
Act) are to: 


@ adopt tariffs for the public performance or 
the communication to the public by 
telecommunication of musical works and 
sound recordings [sections 67 to 69]; 


@ adopt tariffs, at the option of a collective 
society referred to in section 70.1, for the 
doing of any protected act mentioned in 
sections 3, 15, 18 and 21 of the Act. 
[sections 70.1 to 70.191]; 


@ set royalties payable by a user to a 
collective society, when there is 
disagreement on the royalties or on the 
related terms and conditions [sections 70.2 
to 70.4]; 


@ adopt tariffs for the retransmission of 
distant television and radio signals or the 
reproduction and public performance by 
educational institutions, of radio or 
television news or news commentary 
programs and all other programs, for 
educational or training purposes 
[sections 71 to 76]; 


@ set levies for the private copying of 
recorded musical works [sections 79 to 88]; 


@ rule on applications for non-exclusive 
licences to use published works, fixed 
performances, published sound recordings 
and fixed communication signals, when the 
copyright owner cannot be located 
[section 77]; 


@ examine, at the request of the 
Commissioner of Competition appointed 
under the Competition Act, agreements 
made between a collective society and a 
user which have been filed with the Board, 
where the Commissioner considers that the 
agreement is contrary to the public interest 
[sections 70.5 and 70.6]; 


@ set compensation, under certain 
circumstances, for formerly unprotected 
acts in countries that later join the Berne 
Convention, the Universal Convention or 
the Agreement establishing the World 
Trade Organization [section 78]. 


In addition, the Minister of Industry can direct 
the Board to conduct studies with respect to the 
exercise of its powers [section 66.8]. 


Finally, any party to an agreement on a licence 
with a collective society can file the agreement 
with the Board within 15 days of its conclusion, 
thereby avoiding certain provisions of the 
Competition Act [section 70.5]. 


eee 


OPERATING ENVIRONMENT 


Historical Overview 


1. 1925, PRS England set up a subsidiary 
called the Canadian Performing Rights Society 
(CPRS). In 1931, the Copyright Act was 
amended in several respects. The need to 
register copyright assignments was abolished. 
Instead, CPRS had to deposit a list of all works 
comprising its repertoire and file tariffs with the 
Minister. If the Minister thought the society was 
acting against the public interest, he could 
trigger an inquiry into the activities of CPRS. 
Following such an inquiry, Cabinet was 
authorized to set the fees the society would 
charge. 


Inquiries were held in 1932 and 1935. The 
second inquiry recommended the establishment 
of a tribunal to review, on a continuing basis 
and before they were effective, public 
performance tariffs. In 1936, the Act was 
amended to set up the Copyright Appeal Board. 


On February 1, 1989, the Copyright Board took 
over from the Copyright Appeal Board. The 
regime for public performance of music was 
continued, with a few minor modifications. The 
new Board also assumed jurisdiction in two new 
areas: the collective administration of copyright 
and the licensing of uses of published works 
whose owners cannot be located. Later the same 
year, the Canada-US Free Trade 
Implementation Act vested the Board with the 
power to set and apportion royalties for the 
newly created compulsory licensing scheme for 
works retransmitted on distant radio and 
television signals. 


Bill C-32 (An Act to amend the Copyright Act) 
which received Royal Assent on April 25, 1997, 
modifies the mandate of the Board by adding the 
responsibilities for the adoption of tariffs for the 
public performance and communication to the 
public by telecommunication of sound 
recordings of musical works, for the benefit of 
the performers of these works and of the makers 


of the sound recordings (“the neighbouring 
rights”) and for the adoption of tariffs for 
private copying of recorded musical works, for 
the benefit of the rights owners in the works, 
the recorded performances and the sound 
recordings (“the home-taping regime”). 


General Powers of the Board 


The Board has powers of a substantive and 
procedural nature. Some powers are granted to 
the Board expressly in the Act, and some are 
implicitly recognized by the courts. 


As a rule, the Board holds hearings. No hearing 
will be held if proceeding in writing 
accommodates a small music user that would 
otherwise incur large costs. The hearing may be 
dispensed with on certain preliminary or interim 
issues. No hearings have been held yet for a 
request to use a work whose owner cannot be 
located. The process has been kept simple. 
Information is obtained either in writing or 
through telephone calls. 


Guidelines and Principles Influencing the 
Board’s Decisions 


The decisions the Board makes are constrained 
in several respects. These constraints come from 
sources external to the Board: the law, 
regulations, judicial pronouncements. Others are 
self-imposed, in the form of guiding principles 
that can be found in the Board’s decisions. 


Court decisions also provide a large part of the 
framework within which the Board operates. 
Most decisions focus on issues of procedure, or 
apply the general principles of administrative 
decision-making to the peculiar circumstances of 
the Board. However, the courts have also set 
out several substantive principles for the Board 
to follow or that determine the ambit of the 
Board’s mandate or discretion. 


a 


The Board itself also enjoys a fair amount of 
discretion, especially in areas of fact or policy. 
In making decisions, the Board itself has used 
various principles or concepts. Strictly 
speaking, these principles are not binding on the 
Board. They can be challenged by anyone at 
anytime. Indeed, the Board would illegally fetter 
its discretion if it considered itself bound by its 
previous decisions. However, these principles 
do offer guidance to both the Board and those 
who appear before it. In fact, they are essential 
to ensuring a desirable amount of consistency in 
decision-making. 


Among those factors, the following seem to be 
the most prevalent: the coherence between the 
various elements of the public performance of 
music tariff, the practicality aspects, the ease of 
administration to avoid, as much as possible, 
tariff structures that make it difficult to 
administer the tariff in a given market, the 
avoidance of price discrimination, the relative 
use of protected works, the taking into account 
of Canadian circumstances, the stability in the 
setting of tariffs that minimizes disruption to 
users, as well as the comparisons with “proxy” 
markets and comparisons with similar prices in 
foreign markets. 


Outline of the Board’s Areas of Jurisdiction 


In short, the Board’s jurisdiction extends to the 
following four areas (the manner in which the 
Board is seized of a matter is indicated between 
brackets): 


1. Copyright in works 


e Public performance of music 
(compulsory filing of tariffs); 

e Retransmission of distant signals 
(compulsory filing of tariffs); 

e Other rights administered collectively 
(optional filing of tariffs); 

e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 


e Issuance of licences when the rights 
owner cannot be located (upon request 
by the potential user). 


2. Copyright in performers’ performances and 
sound recordings 


e Public performance of recorded music 
(compulsory filing of tariffs); 

e Other rights administered collectively 
(optional filing of tariffs); 

e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 

e Issuance of licences when the rights 
owner cannot be located (upon request 
by the potential user). 


3. Home taping of recorded musical works, 
recorded performers’ performances and 
sound recordings 


e Reproduction for private use 
(compulsory filing of tariffs). 


4. Off-air taping and use of radio and television 
programs for educational or training 
purposes (works, performances, sound 
recordings and communication signals) 


e Reproduction and public performance 
(compulsory filing of tariffs). 


Royalty Proposal and Review Mechanism 


The Copyright Act requires that the Board 
certify tariffs in the following fields: the public 
performance or communication of music, the 
public performance or communication of sound 
recordings of musical works, the retransmission 
of distant television and radio signals, the 
reproduction of television and radio programs 
by educational institutions and private copying. 


The Act also allows any other collective 
societies to proceed by way of tariffs rather than 
individually negotiated agreements. 
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The examination process is always the same. 
The collective society must file a statement of 
proposed royalties (on or before the 31" of 
March prior to its expected date of coming into 
effect) which the Board publishes in the Canada 
Gazette. The users targeted by the proposal (or 
in the case of private copying, any interested 
person) or their representatives may object to 
the statement within sixty days of its 
publication. The collective society in question 
and the opponent will have the opportunity to 
argue their case. After investigating, the Board 
certifies the tariff, publishes it in the Canada 
Gazette, and explains the reasons for its decision 
in writing. 


ORGANIZATION OF THE BOARD 


Detailed information on the Board’s resources, 
including financial statements, can be found in 
its Report on Plans and Priorities for 2000-01 

(Part III of the Estimates), which was tabled in 
Parliament on March 30, 2000. 


Boara members are appointed by the Governor 
in Council to hold office during good behaviour 
for a term not exceeding five years. They may 
be reappointed once. 


The Act states that the Chairman must be a 
judge, either sitting or retired, of a superior, 
county or district court. The Chairman directs 
the work of the Board and apportions its 
caseload among the members. 


The Act also designates the Vice-Chairman as 
Chief Executive Officer of the Board, exercising 
direction over the Board and supervision of its 
staff. 


Chairman 


The Honourable John H. Gomery, a justice of 
the Quebec Superior Court since 1982, has been 
appointed part-time Chairman of the Board for a 
three-year term commencing in March 1999. 
Prior to his appointment to the Bench, Mr. 
Justice Gomery practised law with the firm 
Martineau Walker for 25 years. He obtained his 
B.A. in 1953 and graduated in law from McGill 
University in 1956. He was an active member of 
the Canadian Bar Association as National 
Secretary of the Commercial Law Section and as 
a member of the special committee on 
“Uniformity on Personal Property Security 
Law.” 


Vice-Chairman & Chief Executive Officer 
Stephen J. Callary is a full-time member 


appointed in May 1999 for a five-year term. 
Mr. Callary has served as Managing Director 
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of consulting firms, RES International and IPR 
International; as Executive Director of TIMEC - 
the Technology Institute for Medical Devices 
for Canada; and as President of Hemo-Stat 
Limited and Sotech Projects Limited. He has 
extensive international experience dealing with 
technology transfer, software copyrights and 
patents and the licensing of intellectual property 
rights. From 1976 to 1980, Mr. Callary worked 
with the Canadian Radio-Television and 
Telecommunications Commission (CRTC), the 
Privy Council Office (PCO) and the Federal- 
Provincial Relations Office (FPRO). He has a 
B.A. degree from the University of Montreal 
(Loyola College) and a B.C.L. degree from 
McGill University. He was admitted to the 
Quebec Bar in 1973 and pursued studies towards 
a Dr.jur. degree in Private International Law at 
the University of Cologne. 


Members 


Adrian Burns is a full-time member appointed 
on September 1, 1995 for a five-year term. 

Mrs. Burns has a degree in Art History from the 
University of British Columbia and has done 
graduate studies at the British Academy in 
Rome. Mrs. Burns served as a Commissioner of 
the Canadian Radio-Television 
Telecommunications Commission (CRTC) for 
seven years. Before being appointed to the 
CRTC, she worked in television as the Business 
Editor for CFCN (CTV) Calgary. During her 
years at CFCN and at CBC prior to that, she 
also worked as a news Anchor/Writer and 
Producer. Mrs. Burns is presently a Member of 
the Boards of Trustees of the Canadian Athletic 
Foundation, as well as Governor of Ashbury 
College Foundation and of the Stratford Festival 
Senate. She has also served on several other 
corporate and community boards. 


Sylvie Charron is a full-time member appointed 
in May 1999 for a five-year term. She was an 
Assistant Professor with the University of 
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Ottawa’s Faculty of Law (French Common Law 
Section) and worked as a private consultant in 
broadcasting, telecommunications and copyright 
law. Prior to her law studies, she worked with 
the Canadian Radio-Television and 
Telecommunications Commission for 15 years. 
Ms. Charron is a graduate of the University of 
Ottawa (B.Sc. Biology in 1974, M.B.A. in 1981 
and LL.B. - Magna cum laude in 1992). 

Ms. Charron is a member of the Canadian 
Association of Law Teachers, of the Association 
des juristes d’expression francaise de l’Ontario 
(AJEFO), former Vice-Chair of the Ottawa 
Chapter of Canadian Women in 
Communications and past Executive Director of 
the Council of Canadian Law Deans. 


Andrew E. Fenus, C. Arb., is a full-time 
member appointed in July 1994 and reappointed 
in 1999 for five years. He was a Board member 
and Provincial Adjudicator with the Rent 
Review Hearings Board of Ontario from 1988 to 
1994 where he served as Senior Member of the 
Eastern Region. Mr. Fenus is a Chartered 
Arbitrator and member of the Arbitration and 
Mediation Institute of Canada. He is a graduate 
of Queen’s University (Honours BA in 1972 and 
Master of Public Administration in 1977) and 
McGill University (Master of Library Science in 
1974). 
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BOARD’S ACCOMPLISHMENTS 
HIGHLIGHTS 


In 1999-2000 the Board held two hearings. The 
first one dealt with private copying and lasted 
17 days through the months of August and 
September 1999. The second dealt with the 
Neighbouring Rights Tariff 1.C (CBC Radio) 
for the years 1998 to 2002 and lasted nine days 
over the months of November 1999, January 
and February 2000. 


During the course of the year in review, the 
Board issued four major decisions. The first one 
dated August 13, 1999, certified Neighbouring 
Rights Tariff 1.A (Commercial Radio) for the 
years 1998 to 2002. The second one dated 
October 27, 1999, dealt with the legal issues 
pertaining to SOCAN Tariff 22 (Music over the 
Internet). The third one dated December 17, 
1999 certified a tariff on private copying. The 
fourth one dated February 25, 2000, certified 
the radio and television retransmission tariffs for 
1998, 1999 and 2000. The Board also issued 

11 non-exclusive licences for the use of works 
of unlocatable copyright owners. Finally, 

489 agreements were filed with the Board. 


During the same period, the Board dealt with 
other matters and heard other contested cases, 
some of them involving protracted hearings, 
which will be the subject of decisions to be 
rendered in the next financial year. It has also 
prepared itself, in preliminary hearings and by 
preliminary rulings, for pending cases which are 
scheduled to come before it in the months to 
come. 


In December 1999, the Board launched its Web 
site (www.cb-cda.gc.ca) from which interested 
persons may learn of all proposed and certified 
tariffs, obtain the full text of the Copyright Act 
and Regulations, and other information 
concerning the Board’s activities. 


12 


eee 


PUBLIC PERFORMANCE OF MUSIC 


Background 


The provisions under sections 67 onwards of 
the Act apply to the public performance of 
music or the communication of music to the 
public by telecommunication. Public 
performance of music means any musical work 
that is sung or performed in public, whether it 
be in a concert hall, a restaurant, a hockey 
stadium, a public plaza or other venue. 
Communication of music to the public by 
telecommunication means any transmission by 
radio, television or the Internet. Collective 
societies collect royalties from users based on 
the tariffs approved by the Board. 


Hearings 


In 1999-2000, the Board held one hearing on 
the public performance of music, which lasted 
nine days over the months of November 1999, 
January and February 2000. It dealt with 
Neighbouring Rights Tariff 1.C (Canadian 
Broadcasting Corporation — Radio) for the years 
1998 to 2002. 


Decisions of the Board 


The Board issued three decisions during 
1999-2000. The first one dated July 30, 1999, 
certified undisputed tariffs which, in some 
cases, reflected agreements reached between the 
Society of Composers, Authors and Music 
Publishers of Canada (SOCAN) and users. The 
second one dated August 13, 1999, certified 
Neighbouring Rights Tariff 1.A (Commercial 
Radio) for the years 1998 to 2002. The third 
one dated October 27, 1999, dealt with the legal 
issues pertaining to SOCAN Tariff 22 (Music 
over the Internet). 


NEIGHBOURING RIGHTS TARIFF 1.A 
(COMMERCIAL RADIO) 


For the first time, the Board dealt with the 


so-called neighbouring rights regime set up in 
1997. Makers and performers now jointly enjoy 
a right to share equally in an equitable 
remuneration for the public performance and 
communication to the public by 
telecommunication of eligible published sound 
recordings. In the case of recorded music, that 
right is exercised through a collective society 
subject to the rate regulation regime already in 
place for the performance or telecommunication 
of musical works. 


The Act sets out three limits on the Board’s 
power to certify a tariff. The tariff must apply 
only in respect of eligible recordings; must not 
put at a disadvantage users that are subject to 
different linguistic and content requirements as a 
result of Canada’s broadcasting policy; and 
must provide for the payment of royalties in a 
single payment. Special conditions apply to 
radio stations notwithstanding the tariffs 
approved by the Board. 


The Neighbouring Rights Collective of Canada 
(NRCC) and the Société de gestion des droits 
des artistes-musiciens (SOGEDAM) filed 
proposed tariffs with the Board, one of which 
targeted commercial radio stations. The 
Canadian Association of Broadcasters (CAB) 
objected to that tariff item and participated in 
hearings which took place over 16 days. On 
August 13, 1999, the Board certified the tariff 
dealing with commercial radio stations for the 
years 1998 to 2002. 


The Extent of the Eligible Repertoire and of its 
Use by Commercial Radio Stations 


The right to remuneration is contingent on a 
recording being eligible and being part of the 
repertoire of a collective society that has filed a 
tariff. Almost all American recordings are not 
eligible. Consequently, the Board had to decide 
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whether NRCC and SOGEDAM are collective 
societies and whether they represent those they 
say they represent. It was then necessary to 
determine the extent to which commercial radio 
uses the eligible repertoire. The real issue was 
the extent, if any, to which NRCC represented 
its claimed share of the eligible repertoire. This 
in turn required looking at the status of NRCC’s 
own member societies. 


From the record, it was safe to assume that 
NRCC brought with it almost ali of the makers’ 
rights. The situation was far from that simple 
with respect to performers’ rights. NRCC only 
has in its repertoire what its members and 
affiliates have authorized it to manage. The 
Société de gestion collective de |’Union des 
artistes (Artistl) systematically secures 
assignments of the remuneration right from the 
performers it represents. The American 
Federation of Musicians (AFM) relied on 
amendments to its by-laws. ACTRA 
Performers’ Rights Society (APRS) referred to 
three amendments to its “parent’s” by-laws, 
though it had sought and obtained some agency 
contracts. NRCC pointed to no principle in the 
law of agency empowering an association to 
obtain, through a change in its by-laws, the 
agency for its members’ remuneration rights; 
the Board even expressed doubt that this may be 
possible. Consequently, the Board concluded 
that the only performers’ rights that NRCC had 
secured through APRS and AFM were those of 
persons who have executed an instrument (be it 
an assignment or a membership form) which 
expressly deals with the remuneration right. 


NRCC nevertheless administers the 
remuneration right of all eligible performers. 
Makers and performers are joint and several 
creditors and each have the right to seek 
payment for the whole debt. Consequently, 
NRCC could claim the entire remuneration for 
the use of a sound recording whose maker it 
represents. Given the Board’s earlier finding 
that NRCC brought with it the makers’ share of 
virtually all the eligible recordings, the 
performers’ share of this repertoire was equally 
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properly before the Board in these proceedings. 


NRCC filed a study which concluded that 
eligible sound recordings account for 49.3 per 
cent of all use of sound recordings by 
commercial radio stations. CAB did not succeed 
in discrediting its methodology and findings. 
Given the results of the study and evidence 
tending to establish that NRCC represents the 
makers’ share of at least 95 per cent of eligible 
recordings, the Board found that NRCC’s 
repertoire accounts for 45 per cent of all use of 
sound recordings by commercial radio stations. 


The Canadian Broadcasting Policy 


The Act requires that the tariff does not, because 
of linguistic and content requirements of 
Canada’s broadcasting policy, place some users 
that are subject to the Act at a financial 
disadvantage. French language radio stations use 
the eligible repertoire for more than three- 
quarters of their airtime, while their English 
counterparts do so for less than half of the time. 
CAB argued that this meant stations could use 
the eligible repertoire for free when they use 
more than other stations in order to comply with 
that policy. The Board rejected that 
interpretation. The Act does not require that the 
Board ignore the impact of the regulatory 
environment on use patterns. Instead, it 
mandates that users not be put at a greater 
financial disadvantage than others because of 
requirements of Canada’s broadcasting policy. 
This is achieved if all users in a given group 
share equally the financial burden imposed as a 
result of the policy, as long as imposing that 
burden is fair. The regime does not require that 
rights owners subsidize the radio industry on 
account of regulatory requirements. 


The Value of Rights in Sound Recordings 


The Board first set aside a number of pricing 
models offered by NRCC which, it argued, 
supported the assertion that the combined value 
of rights in sound recordings is, at a minimum, 
12 per cent. A comparison based on the relative 
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programming costs of music stations and low 
music use stations was rejected since the notion 
that the value of non-exclusive recorded music 
would be close to the value of talk and 
information programming, if negotiated in a 
market situation, is unsustainable. Comparisons 
with what performers and makers receive for 
compilation CDs or for supplying recorded 
music to disc jockeys were rejected because they 
value the right to reproduce, not the right to 
broadcast. 


CAB would have used SOCAN’;s tariff as a 
starting point, but would have reduced the rate 
to 0.7 per cent for several reasons, all of which 
the Board rejected. The Board disagreed that 
neighbouring rights are intrinsically worth less 
than copyrights; for one thing, the Act does not 
set any order of priority. It also rejected CAB’s 
arguments that neighbouring rights are generally 
valued at a lower level than authors’ rights. It 
refused to account for the value that performers 
and makers derive from air play; this is but one 
case of a symbiotic relationship between 
different industries with no direct bearing on the 
price. For the same reasons, it did not take into 
account the radio industry’s other contributions 
to the record industry. 


The Board nevertheless used SOCAN’s present 
tariff as its starting point. Both tariffs involve a 
similar use and a similar right in a similar 
market. SOCAN’s tariff has been in place for a 
long time; it is a price that the Board simply 
cannot ignore. The current tariff reflects an 
agreement, even though SOCAN still maintains 
that the current rate is too low while CAB still 
argues that it is too high. 


The only issue remaining was whether the 3.2 
per cent rate ought to be adjusted. Having 
already ruled out a reduced rate, the Board also 
concluded that evidence tending to establish that 
performers may provide radio stations with 
more value than authors was at best anecdotal 
and impressionistic and could pull either way. 
As a result, the Board set the rate to be paid by 


most commercial radio stations at 45 per cent of 
what they pay to SOCAN, or 1.44 per cent 
generally and 0.63 per cent for low music use 
stations for the purposes of the SOCAN tariff. It 
also set a $100 a month tariff for stations which 
do not use any eligible sound recordings other 
than production music. 


The tariff as certified would have yielded 
royalties of $11.29 million in 1997 (the only 
figures available at the time of the hearing). 
Given the preferential treatment afforded to each 
station’s first $1.25 million of annual 
advertising revenues, royalties would have been 
reduced to $5.68 million. In addition, the 
phasing in of the regime over three years, would 
further reduce that amount to $1.89 million in 
1998 and to $3.78 million in 1999. 


Single Collection Entity 


NRCC wanted to collect all royalties payable 
under the tariff while SOGEDAM wanted the 
share attributable to its repertoire. The Board 
granted NRCC’s request for practical as well as 
legal reasons. It first ruled that the single 
payment requirement directed the Board to 
identify a single entity to collect royalties on 
account of all the repertoire entitled to 
remuneration. SOGEDAM worried that NRCC 
might use its status to impose upon SOGEDAM 
certain distribution practices. Any complaint of 
that nature is within the purview of the 
Commissioner of Competition. 


Given the Board’s interpretation of the single 
payment requirement, it was impossible for it to 
direct users to pay SOGEDAM its share of the 
remuneration right. The Board also ruled that it 
cannot decide how co-creditors are to apportion 
the royalties among themselves, since nothing in 
the Act would allow the reader to infer a power 
of the Board to determine SOGEDAM’s share 
of royalties as a necessary incident to setting the 
neighbouring rights tariff. 
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SOCAN’S TARIFF 22 (MUSIC OVER THE 
INTERNET) 


SOCAN’s proposed tariffs for 1996 to 1998 
include an item 22, the primary target of which 
is the Internet. Since some of the objections to 
this item raised issues of a preliminary nature, 
the Board opted to conduct the hearings in two 
phases. On October 27, 1999, following eleven 
days of hearings, the Board issued its legal 
conclusions on activities relating to Internet 
transmissions that may give rise to liability, the 
applicability of the exemption set out in 
paragraph 2.4(1)(b) of the Act and the 
circumstances in which any communications 
over the Internet may occur in Canada. 


Those who support Tariff 22 argued that a 
communication to the public occurs when the 
end user can access a musical work from a 
computer connected to a network and that 
virtually everyone involved in the Internet 
transmission chain is liable for the 
communication. Those who oppose the tariff 
contended that Internet transmissions involve a 
reproduction of data, not a communication by 
telecommunication, that non-simultaneous, on 
demand transmissions are not communications 
to the public, that what is communicated is not a 
musical work or a substantial part of the work 
and that in any event, some participants would 
be able to rely on the immunity provided in 
paragraph 2.4(1)(b) of the Act. 


In essence, the Internet is a telecommunications 
network. Its purpose is to transmit files 
containing data, including music as that term is 
commonly understood. In order for a 
transmission to occur, the following events must 
take place. First, the file is incorporated to an 
Internet-accessible server. Second, upon request 
and at a time chosen by the recipient, the file is 
broken down into packets and transmitted from 
the host server to the recipient’s server, via one 
or more routers. Third, the recipient, usually 
using a computer, can reconstitute and open the 
file upon reception or save it to open it later; 
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either action involves a reproduction of the file, 
again as that term is commonly understood. 


The Board’s decision analyses what occurs on 
the Internet from a legal perspective. Its 
conclusions can be summarized as follows: 


e A musical work is not communicated when 
it is made available on a server; it is 
communicated when a server containing the 
work responds to a request and packets are 
transmitted; 


e A communication can be to the public 
without being instantaneous or simultaneous; 


e By making a work available, a person 
authorizes its communication; that same 
person communicates it when it is 
transmitted from any server; 


e Persons exempt from liability under 
paragraph 2.4(1)(b) of the Act do not 
communicate the work; these persons 
generally include ISPs as well as persons 
who operate routers, caches or mirrors. 
They cannot claim the benefit of the 
exemption if they do not confine themselves 
to the role of an Internet intermediary; 


¢ Embedded hyperlinks involve an 
authorization to communicate; user-activated 
links do not; 


e Communications occur at the site of the 
server from which the work is transmitted. 
Communications triggered by an embedded 
hyperlink occur at the site to which the link 
leads. 


These conclusions flowed from the following 
propositions. 


Internet transmissions are communications. To 
communicate is to make known or convey 
information. A musical work is information that 
is conveyed when packets of data are 
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transmitted so that once reassembled, they allow 
the work to be conveyed or made known to the 
recipient. 


Internet transmissions are communications by 
telecommunication. A telecommunication is any 
transmission of intelligence by electromagnetic 
system. 


The public or private character of a 
communication over the Internet can be 
determined according to established legal 
principles. Expressions such as “in public” and 
“to the public” are to be interpreted by taking a 
realistic view of the impact and effect of 
technological developments and in a manner 
consistent with their plain and usual meaning 
that is to say openly, without concealment and 
to the knowledge of all. Consequently, a 
communication intended to be received by a 
segment of the public in individual private 
settings. 


A communication can be to the public without 
being instantaneous or simultaneous. To 
communicate is to convey information, 
simultaneously or otherwise. The focus is on the 
intended target, not the time frame. The Board 
refused to read into a decision of Federal Court 
a requirement for simultaneousness; such an 
interpretation might render nugatory all 
Canadian copyright legislation in the world of 
telecommunications, by putting future advances 
in interactivity, addressability and transmission 
on demand outside of the realm of copyright 
protection. 


Musical works can be communicated by 
telecommunication over the Internet. The 
various operations and technologies involved in 
making music available over the Internet 
(compression, breaking down into packets) do 
not mean that musical works are not 
communicated over the Internet. Any other 
interpretation would make it impossible to 
communicate a musical work through a digital 
transmission; radio stations would only have to 


switch to digital technology in order to avoid 
paying royalties to SOCAN. What is done 
occurs solely to respond to the technical 
exigencies of the Internet; the end user’s 
experience is not affected. 


A work is communicated not when it is made 
available, but when it is transmitted. Earlier 
court decisions allowed the Board to establish 
the following propositions. First, a 
communication to the public occurs over the 
Internet each time that any member of the public 
uses a browser to access the work from the 
source computer. Second, a work is 
communicated to the public even if it is 
transmitted only once, as long as it is accessible 
to a segment of the public. Third, the 
communication occurs at the time the work is 
transmitted whether or not it is played or viewed 
upon receipt, is stored for use at a later date or 
is never used at all. 


The person who posts a work is the one who 
communicates it. The fact that this is achieved at 
the request of the recipient or through an agent 
neither adds to, nor detracts from the fact that 
the content provider effects the communication. 
The fact that the communication is automated is 
a function of design only and is also irrelevant. 
The person who programs a facsimile to 
transmit a message while he/she is asleep 
nevertheless effects the communication. 


Persons who can avail themselves of 
paragraph 2.4(1)(b) of the Act do not 
communicate the work; these generally include 
ISPs as well as persons who operate routers, 
caches or mirrors. A person whose only act 
consists of providing the means of 
telecommunication necessary for another person 
to so communicate a work does not 
communicate the work to the public. Opponents 
of Tariff 22 argued that only the sender and 
recipient are legally involved in the 
communication, while proponents contended 
that the exemption applies only to the provision 
of physical facilities used by others to 
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communicate a work to the public. The Board 
concluded that “means” include all software 
connection equipment, connectivity services, 
hosting and other facilities without which such 
communications would not occur, just as much 
as the switching equipment, software and other 
facilities that are used as part of the 
infrastructure of a common carrier for the 
transmission of information. The exemption 
applies to ISPs who provide services that are 
ancillary to providing the means of 
communication or perform certain steps (such as 
caching) to improve performance. As long as 
one’s role in respect of any given transmission 
is limited to providing the means necessary to 
allow data initiated by other persons to be 
transmitted, and as long as the ancillary services 
provided fall short of involving the act of 
communicating the work or authorizing its 
communication, the exemption applies. 
Generally speaking, only the person who posts a 
musical work communicates it. 


Having said this, [SPs cannot always avail 
themselves of the exemption. They can do so 
only with respect to communications in which 
they limit themselves to acting as 
intermediaries. The liability of ISPs that post 
content, associate with others to offer content, 
create embedded links, moderate a newsgroup 
or interfere with any means of obtaining 
information as to the number of “hits” or 
“accesses” to the cached material, will be 
assessed according to the general rules dealing 
with copyright liability. 


By making a work available to the public on a 
server, a person authorizes its communication. 
“Authorization” constitutes a separate protected 
right. To authorize is to sanction, approve and 
countenance. Persons who make a work 
available over the Internet do more than merely 
provide the means to communicate it; they ask 
that their ISP transmit it at the request of end 
users. They purport to have authority to put the 
work to the use for which it is intended. Court 
decisions have refused to find that the supply of 
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equipment or facilities that may be used to 
infringe copyright constitutes authorization. 
However, content providers do not provide tools 
for the use to occur; they provide the work. 
They dictate content. They determine whether 
the site will contain musical works. They select 
those works. They know and expect that the 
materials they post will serve to effect a use 
which is protected if the work is not in the 
public domain; in fact, once posted, protected 
music cannot be used without infringing 
copyright. 


The person that creates an automatic or 
embedded hyperlink to a work authorizes the 
communication of the work from the site to 
which the link leads. The person that merely 
supplies a link which must be activated by the 
user does not. In itself, the creation of 
hyperlinks does not involve a communication to 
the public of any works contained at the linked 
sites. In their simplest form, hyperlinks 
represent an electronic directory of addresses. 
However, the person who includes an automatic 
link which effects the transmission of a musical 
work without the need for further action by the 
end user holds itself out as responsible for the 
material at the linked sites and therefore, 
authorizes its communication. 


To occur in Canada, a communication must 
originate from a server located in Canada on 
which content has been posted. A 
communication occurs where the transmission 
originates. The place of origin of the request, 
the location of the person posting the content 
and the location of the original Web site are 
irrelevant. The right to authorize must be 
obtained from the person administering the right 
in Canada only when the information is posted 
on a Canadian server, and the right to 
communicate must be obtained from that same 
person only when the transmission originates 
from a server located in Canada. 
Communications triggered by an embedded 
hyperlink occur at the site to which the link 
leads. As a result, the person who creates an 
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embedded link to a foreign site from a Canadian 
site does not require a licence from SOCAN. 
When a transmission involves a cache, the 
communication occurs at the location of the site 
from which the cache originally obtained the 
information. The cache, just as the router, is but 
an intrinsic element of Internet. The 
information, and the means taken to 
communicate it, reside elsewhere. This is in 
contrast to mirror sites, which exist with the 
knowledge and consent of the content provider. 


Participants also raised other issues that the 
Board addressed separately. Among other 
things, the Board concluded that SOCAN 
administers the right to authorize a 
communication as well as the right to 
communicate. The Board also ruled that it could 
proceed with the examination of the tariff as 
filed. The Board must certify a tariff if any of 
the contemplated activities constitutes a 
communication to the public by 
telecommunication or the authorization of such a 
communication. Moreover, a tariff need not 
specify who shall pay it. It is sufficient that it 
specify the use being targeted and the price for 
that use, which is the case here. 


[NOTE: On November 26, 1999, SOCAN filed 
an application in the Federal Court of Appeal 
for judicial review of that decision. ] 
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RETRANSMISSION OF DISTANT SIGNALS 


Background 


ive Act provides for royalties to be paid by 
by cable companies and other retransmitters for 
the carrying of distant television and radio 
signals. The Board sets the royalties and 
allocates them among the collective societies 
representing copyright owners whose works are 
retransmitted. 


Decisions of the Board 


At the request of the Copyright Collective of 
Canada, with the concurrence of all the other 
parties, the Board adopted, in an interim 
decision dated December 21, 1999, as interim 
tariffs to be paid for the retransmission of 
distant radio and television signals during 2000, 
tariffs similar to the ones certified by the Board 
for 1999, also on an interim basis. 


On February 25, 2000, the Board certified the 
radio and television retransmission tariffs for 
1998, 1999 and 2000. The matter required 

12 days of hearings in October 1998, which 
addressed only television signals, an agreement 
having been reached with regard to radio 
signals. The decision was delayed by various 
factors, including a reopening of the matter 
triggered by the February 12, 1999 decision of 
the Canadian Radio-Television and 
Telecommunications Commission (CRTC) 
requiring all Canadian retransmitters to carry 
the French-language TVA service. 


Many aspects of the television tariff were 
themselves the object of an agreement. As a 
result, the issues raised in these proceedings 
were relatively few. 


A. Discounts for DTH Systems 
Retransmitters that serve Francophone markets 


are entitled to a 50 per cent discount. The 
discount takes into account that Quebec 
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subscribers receive on average fewer distant 
signals, that most of those are in the English 
language and that distant signal viewing in 
Quebec is lower than in the rest of Canada. 
Even though all the signals DTH systems 
retransmit are distant to all their subscribers, 
Bell ExpressVu asked that they be entitled to a 
similar discount for subscribers who only take 
the basic Francophone package, essentially for 
the reason that the four Montreal-based stations 
offered in the basic Francophone package are 
“virtual” local signals to most Quebec 
subscribers. 


The Board ruled that a case had not been made 
for a discount. DTH systems already benefit 
from the tariff structure which ensures that 
systems carrying many distant signals are not 
prejudiced. Also, since the basic DTH package 
is smaller and cheaper than the basic cable 
package, it can be said that DTH subscribers 
purchase packages that contain mainly signals 
that are valuable to them; the fact that some 
signals may be “virtually local” does not reduce 
their value to Bell ExpressVu or its subscribers. 


The Board also rejected a request for a rate 
reduction on account of amounts Bell 
ExpressVu pays to local broadcasters, ruling 
that these payments compensate local 
broadcasters for their loss of programming 
exclusivity and help maintain the value to Bell 
ExpressVu of distant signals. 


B. Broadcasters’ Compilation 


The Board revisited the full range of issues 
raised by the status and value of broadcast days 
as protected compilations. It first rejected all 
legal challenges to the validity of the claim, 
finding that recent changes to the Act granted 
broadcasters rights over their signals distinct 
from the rights that they continue to have over 


their works and dismissing other legal 
arguments for reasons already set out in earlier 
decisions. Again for reasons set out in earlier 
decisions, the Board dismissed arguments in 
favour of accounting for the value of 
compilations through an increase in the rates. 


On the issue of valuation, the compilers urged 
the Board to abandon its 1996 formula and 
adopt a new approach which would have 
increased their share from 0.67 per cent to 
between 10 and 15 per cent of the total royalty. 


The compilers argued that, since compilation 
viewing and program viewing are coextensive, 
then the same proportion of available 
compilations and available programs are being 
consumed. The Board responded that 
compilations and programs cannot be compared 
and assessed on the same basis because 
compilations are different in nature and small in 
number. The compilers also noted that as the 
number of compilations increases, the 
compilers’ share decreases. The Board did not 
feel uncomfortable with this result, given that as 
the number of compilations increases, their 
importance to viewers relative to programs 
diminishes and viewers’ attention becomes more 
and more focussed on individual programs. 


Witnesses for the compilers developed a proxy 
in order to measure what they viewed as the 
value of the two key components of broadcast 
compilations: selection and scheduling. That 
proxy was derived from earlier research into the 
effect of inheritance (i.e., the contribution of 
lead-in viewers to the ratings of the next 
program in the schedule) and promotion on 
individual program ratings. The Board found 
significant deficiencies with this analysis. Thus, 
the data used related only to prime-time 
programs, in the United States, on local and 
distant signals carrying the six US networks, 
while the Board must establish a value for the 
entire broadcast day, in Canada, on US and 
Canadian network and non-network distant 
signals only. Again, no one could say whether 


value derived from inheritance should accrue to 
the first program, to the second program or to 
the compilation, and no one knew whether 
promotion is of the same value as either 
selection or scheduling. Finally, since viewing 
has for years remained more or less constant, 
any impact that a compiler’s efforts may have is 
first and foremost at the detriment of another 
compiler - something that is completely 
immaterial to cable operators carrying a 
multiplicity of channels. 


C. A Proposal for a New Allocation 
Methodology 


The retransmission tariff generally allocates 
royalties according to a “hybrid approach”. The 
Board first divides the royalty into two pools, 
based on the supply of Canadian and American 
distant signals. It then apportions royalties 
within the pools based on the share of viewing 
attributable to each program. Over the years, 
attempts have been made to convince the Board 
that certain programs should be allocated a 
premium for “value-beyond-viewing”, all of 
which have failed. 


FWS, which represents all major league sports 
organizations except baseball, proposed that 
royalties be divided up into pools representing 
each program genre, based on a survey of cable 
operators on the relative values of various 
programming genres on distant signals. Each 
pool would then be divided on viewing data. 
Under that methodology, the share of FWS 
would be approximately 14 times higher than 
under the existing formula. 


FWS relied on a survey intended to provide 
insight into the value that cable operators place 
on different programs available on distant 
signals. FWS also submitted evidence of the 
higher prices paid for sports programs in other 
markets, of the impact of FOX’s acquisition of 
National Football League rights for 1994 on 
cable operators’ willingness to carry the FOX 
network and on the decisions of the US 
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Copyright Arbitration Royalty Panel, which 
allocate to sports a value higher than its share of 
viewing. 


The Board rejected the survey results for a 
variety of reasons. Cable operators do not 
normally engage in this sort of valuation and 
have virtually no choice over which signals to 
carry on the basic tier. The survey was based on 
invalid assumptions. Simultaneous substitution 
requirements were not taken into account. The 
survey also generated some clearly absurd 
results, with religious programs receiving 

20 times the royalties of drama per unit of 
viewing, and basketball receiving 17.5 times the 
royalties of hockey per viewing unit. 


The Board rejected, as in the past, evidence of 
prices paid for programming as a factor to be 
considered in the allocation exercise, and 
rejected for similar reasons the use of evidence 
dealing with the impact of the purchase of NFL 
rights by FOX in 1994. The Board reiterated 
that American experience is of little use if only 
because of the fundamental differences between 
the American and Canadian retransmission 
regimes. 


The Board stayed with the hybrid approach. It 
measures actual viewing of programs carried on 
distant signals in Canada; it is an objective and 
equitable way of allocating royalties among 
rights holders; and it avoids the pitfalls and 
potential inaccuracies of attempting to measure 
cable operators’ subjective valuation of these 
programs. In the Board’s view, within the two 
pools of Canadian and US signals, viewing 
represents the most equitable measure of use 
and thus of value. 


The Board added that efforts aimed at allocating 
royalties based on the value of distant signal 
programming to cable operators may flow from 
a misunderstanding of a passage in the Board’s 
1990 decision that could have left some with the 
impression that ideally, value of distant signal 
programming to cable operators ought to be the 


measure of choice. The Board clearly stated the 
contrary, reiterating that subscriber valuation is 
the most appropriate measure for purposes of 
allocation. 


In the end, the Board rejected FWS’ valuation 
approach for three reasons of principle, rather 
than methodology. First, the price paid for 
sports programming is a function of economic 
factors that have little to do with retransmission 
rights. Second, sports programs attract a 
premium price because they deliver a coveted 
demographic in the local, not the distant, 
market. Third, viewers’ purchasing power is not 
an appropriate way of allocating royalties; 
viewing by all demographics should count 
equally. 


D. TVA Signal Discount 


Some 12 systems faced an increase in their 
royalties as a result of being ordered by the 
CRTC to carry the TVA signal. These systems 
receive the so-called TVA East signal, which is 
essentially CFTM’s terrestrial signal, modified 
by TVA at the request of advertisers and to 
change some public service announcements. 
Western systems have the option of receiving 
the so-called TVA West signal which is identical 
to the TVA East signal but delayed three hours. 
The question was whether the TVA service 
delivered in this manner constitutes a “signal” 
within the meaning of the retransmission 
regime. 


In an earlier decision, the Board had ruled on 
four aspects of the retransmission regime that 
were relevant here. Firstly, in order to be 
subject to the retransmission regime, a signal 
must be available for free reception by the 
public in its local market. Secondly, a signal 
never ceases to be a signal, without regard to 
the technology being used to deliver it outside 
its local market. Thirdly, it is also irrelevant 
that the retransmitted signal is not identical to 
the signal transmitted by the terrestrial station. 
Fourthly, the conditions specified in the 
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retransmission regime relate to the 
retransmission of the signal by the cable 
operator and not to the condition of the signal at 
the time when it is received by the cable 
operator. 


The Board concluded that this earlier analysis 
remained correct. Consequently, the TVA East 
and TVA West services are “signals” for the 
purpose of the retransmission regime, whether 
or not any alterations are made by anyone 
(including the broadcaster) to those signals, and 
whether or not the signal is received by the 
retransmitter at the same time as the original 
broadcast occurs. The Board rejected as 
unconvincing a number of policy and legal 
arguments to the contrary. 


The Board then noted that the economic 
consequences of the CRTC order favoured 
TVA’s national network licence strategy and 
burdened the affected retransmitters. TVA had 
enlisted unwilling and uncompensated 
retransmitters as surrogates to local affiliates. 


In the Board’s view, the discount for carrying 
TVA as the sole distant signal in non- 
Francophone markets had to be significantly 
greater than the Francophone market discount. 
Firstly, the TVA discount would apply only to 
the TVA signal and not to a whole market. 
Secondly, Francophones represent two per cent 
or less of the population in the affected areas. 
Thirdly, since a significant amount of TVA’s 
programming is produced and owned by TVA, 
it was appropriate to offset its value with the 
value that TVA obtains from having its signal 
distributed in its extended markets. Taking these 
factors into account, the Board set the discount 
at 95 per cent. 


The rest of the decision dealt with an agreed 
reduction in SOCAN’s share of royalties, the 
final allocation of royalties, the establishment of 
transitional provisions to address changes in 
allocation and various administrative provisions. 
On this last point, the Board accepted to modify 


the tariff’s confidentiality provisions but 
declined to make most other changes to the 
tariff’s wording that had been jointly submitted 
by all parties, for the reason that these appeared 
either misinformed or unnecessary. 


[NOTE: On March 29, 2000, FWS filed an 


application in the Federal Court of Appeal for 
Judicial review of that decision.] 
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PRIVATE COPYING 


Background 


O, March 19, 1998, Part VIII of the Act 
dealing with private copying came into force. 
Until that time, copying any sound recording for 
almost any purpose infringed copyright, 
although, in practice, the prohibition was 
largely unenforceable. The amendment to the 
Act legalized copying of sound recordings of 
musical works onto audio recording media for 
the private use of the person who makes the 
copy (referred to as “private copying”). In 
addition, the amendment made provision for the 
imposition of a levy on blank audio recording 
media to compensate authors, performers and 
makers who own copyright in eligible sound 
recordings being copied for private use. 


Manufacturers and importers of blank audio 
recording media pay a levy when they sell or 
otherwise dispose of such media in Canada. 
That levy is set by the Board and collected by a 
single collecting body designated by the Board. 
Entities that represent persons with a perceptual 
disability do not pay the levy. 


Hearing 


In August and September 1999, a 17-day 
hearing was held on the private copying matter. 


Decision of the Board 


On December 17, 1999, the Board certified a 
tariff after having received over 3,000 
objections and letters of comment. Participants 
at the hearings were the Canadian Private 
Copying Collective (CPCC), acting on behalf of 
all collectives that had filed proposed tariffs; 
the Canadian Storage Media Alliance (CSMA), 
representing major importers of blank media; 
the Independent Canadian Recording Media 
Coalition ICRMC), a coalition of smaller 
suppliers of blank audio media, together with 
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churches and individuals objecting to the levy 
being applied to media used by churches in their 
outreach ministry; and a number of other 
persons interested in the matter. 


CPCC asked that the levy be set, for each 

15 minutes of available recording time, at 20¢ 
for analog media, 39¢ for MiniDiscs, digital 
audio tapes (DATs), CD-Rs Audio and CD- 
RWs Audio, and 9¢ for CD-Rs and CD-RWs. 
CSMA asked that the levy be set at no more 
than three per cent of the wholesale price for 
audio cassettes and one per cent for recordable 
CDs (though it objected to any levy being 
imposed on ordinary recordable CDs). Two 
objectors argued that the legislation was 
unconstitutional. Others objected to the levy 
applying to them on several counts which are 
reviewed later. 


Legal Issues 


The Board first ruled that it could deal with 
constitutional and Charter issues because it has 
the implicit power to decide general questions of 
law. It then concluded that the private copying 
regime constitutes valid copyright law. The 
regime provides compensation for an activity 
that involves the use of a subject matter that is 
properly within the purview of copyright. There 
is a clear link between the activity, the amount 
of the compensation and the goods being levied. 
The Board’s involvement makes the nexus 
between activity, media and levy as strong as 
realistically possible. 


The Board also concluded that the private 
copying levy is not an improperly enacted tax, 
but a compulsory charge imposed pursuant to a 
regulatory scheme. It provides for a payment, in 
lieu of a royalty, as compensation for the 
copying of copyright works as a result of the 
legalization of private copying. 
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The Board finally disagreed with the argument 
that the regime hinders the dissemination of the 
Gospel by adherents to the Evangelical Christian 
movement and is discriminatory. The impact of 
the levy on religious organizations is likely to be 
insubstantial. It does not impose any burden on 
one group that it does not impose on others, nor 
does it limit anyone’s opportunities. Finally, the 
regime is not likely to threaten anyone’s full 
membership in Canadian society. 


The Validity of CPCC’s Claim to All of the 
Eligible Repertoire 


What was sometimes referred to as the “chain of 
title” issue raised two questions. First, is the 
Board properly seized of the private copying 
matter? Second, to what extent is the eligible 
repertoire entitled to remuneration? 


The answer to the first question depended on 
whether the proposed tariffs had been filed by 
private copying collectives. The Board found 
that this was the case. Unless a collective acts 
for the benefit of rights owners who have 
already authorized it to act on their behalf when 
it files the proposed tariff of royalties, the filing 
is invalid. However, the necessary authorization 
can be secured by any implicit or explicit means 
available at common law, including rules 
governing implicit contract agency or agency by 
ratification. 


On the second question, the Board ruled that the 
tariff should cover all works, performer’s 
performances and sound recordings for which a 
proposed tariff had been filed. The Board was 
satisfied that at the time of filing, the collectives 
had secured a sufficient number of 
authorizations to administer private copying 
rights in each and every possible type of subject 
matter, performer’s performance and sound 
recording comprising the eligible repertoire. 


The Importance of the Eligible Repertoire in 
Private Copying 


Only Canadian performers and makers are 


entitled to share in the levy until the Minister 
issues a statement widening the eligibility list. In 
order to establish the eligible share of those 
repertoires, the Board used a simple average of 
the results obtained from a radio airplay survey 
and an analysis of record sales. The Board 
concluded that 28 per cent of private copies use 
the repertoire of eligible performers, 23 per cent 
use the repertoire of eligible makers, and 96 per 
cent use the repertoire of eligible authors. 


The Meaning of “Ordinarily Used by Individual 
Consumers” 


Only recording media that are of a kind 
ordinarily used by individual consumers to make 
private copies are subject to the levy. To CPCC, 
this meant any medium that is regularly, 
commonly or normally used for private 

copying. CSMA would have applied the levy 
only to the media that are most often used for 
private copying, excluding media 

(e.g., MiniDiscs) whose share of the market is 
marginal, even if most or all are used to make 
private copies. 


“Ordinary” describes anything from that which 
is regular, normal or average, to what is merely 
recurring or consistent. Therefore, the ordinary 
character of an occurrence is more a matter of 
consistency than a function of quantity. The use 
of a secondary residence needs to be consistent, 
not frequent, in order for it to be ordinary. The 
purpose of the regime is of primary importance 
in interpreting as fluid a notion as “ordinary”. 
One of the purposes of the regime is to legalize 
private copying. Another is to adequately 
compensate eligible rights holders. Too 
restrictive an interpretation will strip the regime 
of any meaning. 


This yielded a number of principles. First, 
ordinary use includes all non-negligible uses. 
Second, a medium can have more than one 
ordinary use. Third, since the definition speaks 
of ordinary use by individual consumers, the 
analysis must focus on that person to the 
exclusion of others. 
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As a result, the Board concluded that all audio 
cassettes with a playing time of 40 minutes or 
more are subject to the levy, anything shorter 
being not convenient to make private copies. No 
distinction was made between Type I (low bias) 
and other cassettes. The Board also refused to 
distinguish between standard length and custom 
length cassettes or cassettes with other 
characteristics that may make them less suited to 
private copying, concluding that much 
specificity may open the door to levy avoidance. 


MiniDisc, CD-R Audio and CD-RW Audio 
qualify. They account for only one per cent of 
total sales, but are mostly, if not exclusively, 
targeted at consumers and sold for the purpose 
of copying music. CD-R and CD-RW also 
qualify. The Board estimated that some two 
million private copies were made onto these 
media in 1999, a number that definitely meets 
the Board’s threshold of ordinariness. 


The definition of what is a blank audio 
recording medium is an open one. As markets 
evolve, new types may be identified if the Board 
is satisfied that consumers have found other 
ways to make private copies of their favourite 
music. 


Economic Evidence 


Evidence about the nature and structure of the 
recording media industry, the economic impact 
of the proposed levy and the impact that an 
emerging grey market might have on the 
relevant market led the Board to conclude that 
the tariff as certified should not have a 
significant negative effect on the industry. 


Market trends for audio cassettes and digital 
media are fundamentally different. While most 
Canadian households own a tape recorder, 
demand for audio cassettes has been shrinking. 
On the other hand, penetration for CD burners 
is currently low but should grow rapidly and 
with it, the demand for recordable CD media. 
The share of other forms of digital recording 
media is much smaller, and probably will 
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remain so. Anecdotal evidence was provided 
about the impact of downloading music from the 
Internet using MP3 and other similar formats. 


The Amount of the Levy 


In setting the amount of the levy, the Board 
developed a tariff structure, selected a valuation 
methodology and made certain adjustments. 


The Board first rejected as unfair a tariff set as a 
percentage of the wholesale price, given that 
those prices are expected to fall significantly 
while the value of the underlying intellectual 
property will not. For administrative ease and 
simplicity and to minimize the cost of 
determining the levy payable, a set price for 
each type of medium was deemed preferable to 
a tariff based on 15-minute intervals; 
furthermore, types were established only where 
the proportion of media used for private copying 
varies significantly. 


CPCC offered the only complete valuation 
model, based on how much rights holders 
typically receive on the sale of prerecorded 
CDs. Subject to certain adjustments, the Board 
concluded that this could be used as a starting 
point. 


The Board first determined how much rights 
holders typically get for the sale of a top-line 
prerecorded CD. The author’s share was set 
using the current CD price and estimating the 
number of selections on average compact disc. 
The performers’ and makers’ share was derived 
from the royalty payable to the recording artist 
who pays the costs of a sound recording and 
approaches a record company to manufacture 
and distribute it. 


The next step removes the non-eligible 
repertoire. This involves establishing the share 
of private copies that use the eligible repertoire 
(which had already been done) and setting 
relative weights for the three groups or colleges 
of rights owners. For the latter, the Board used 
the ratio of author remuneration to combined 
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performer and maker remuneration, and then 
split the performer/maker share equally. These 
figures were used to calculate the weighted 
share of all private copies for each college 
which, added up, gave the weighted share of all 
private copies attributable to all the eligible 
repertoire, non-eligible rights holders 
accounting for the rest. 


Next, the Board concluded that the underlying 
intellectual property contained in private copies 
is worth less than in top-line recordings, as 
consumers would not be willing to pay as much 
for the underlying rights in a private copy of a 
CD they already own, and because it cannot be 
assumed that there is a one-to-one correlation 
between lost sales and private copying activity. 
The recording market already sets lower prices 
in secondary markets such as record club and 
budget line sales. The Board discounted the 
proxy by 50 per cent. 


Finally, the Board made adjustments to account 
for the market share of media actually used for 
private copying and for differences between 
analog and digital media. It refused to adjust the 
rate on account of the longer playing time of 
recording media than that of a typical 
prerecorded CD. It also refused to adjust the 
rate on account of medium reuse. 


The Board derived the levy for audio cassettes 
directly from the rate set for digital media, 
halving it to account for the fact that the retail 
and wholesale prices of top-line prerecorded 
Cassettes are approximately half of those of top- 
line CDs. The Board then assumed that 80 per 
cent of audio cassettes are sold to individual 
consumers, and that consumers use 80 per cent 
of the cassettes they purchase to copy sound 
recordings. As audio cassettes are reusable, 
there was no need to provide for an adjustment 
for wasted media. This yielded a tariff of 23.3¢. 
Similar calculations yielded tariffs of 60.8¢ for 
CD-Rs Audio, CD-RWs Audio and MiniDiscs 
and 5.2¢ for CD-Rs and CD-RWs. The Board 
estimated that the levy would generate 
approximately $8.85 million in 2000, without 


taking into account any grey market activity or 
CPCC’s proposed zero-rating scheme. 


Other Matters 


The Board designated CPCC as the collecting 
body for the private copying tariff. It also 
refused to follow the terms of an agreement 
reached by the collectives on the issue of 
apportioning the royalties among them. The 
formula used to set the levy was the logical 
reflection of the valuation of the three 
repertoires, and should be reflected in the 
apportionment. Authors received 60.8 per cent, 
performers 21.5 per cent, and makers 17.7 per 
cent. 


The Zero-Rating Scheme 


To help alleviate the effect of the levy on certain 
groups, CPCC had proposed to enter into 
agreements allowing manufacturers and 
importers to sell audio recording media to 
certain categories of users without having to pay 
the levy. The Board noted that the existence or 
absence of such a mechanism may well have an 
impact on the amount that constitutes a 
reasonable rate. For example, a rate so high that 
it threatens a manufacturer’s existing 
relationship with large institutional clients could 
well be inherently unreasonable, irrespective of 
the value of the underlying intellectual property, 
unless CPCC found a way to accommodate the 
manufacturer so that it can maintain that 
relationship. Fortunately, the rates set in the 
decision were at a level such that they need not 
be examined from that angle. 


[NOTE: On January 14, 2000, CSMA filed an 
application in the Federal Court of Appeal for 
Judicial review of that decision.] 
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UNLOCATABLE COPYRIGHT OWNERS 


| hae to section 77 of the Act, the Board 
may grant licences authorizing the use of 
published works, fixed performances, published 
sound recordings and fixed communication 
signals, if the copyright owner is unlocatable. 
However, the Act requires licence applicants to 
make reasonable efforts to find the copyright 
owner. Licences granted by the Board are non- 
exclusive and valid only in Canada. 


In 1999-2000, the Board issued the following 
11 licences, totalling 79 licences issued since the 
Board’s inception in 1989. 


e Ontario Ministry of Education, authorizing 
the reproduction of the work entitled 
“Mr. Gilligan’s Goat” written by Joan 
Weston, in an anthology entitled The 
Ontario Curriculum Exemplars: Reading 
(The “Reading Anthology”). 


e Regal Recordings Limited, Mississauga, 
Ontario, authorizing the reproduction of 
nine photographs of jazz pianist Oscar 
Peterson on a CD-ROM on his life. 


¢ = =Canadian Institute for Historical 
Microreproductions, Ottawa, Ontario: the 
Institute is an organization which locates, 
preserves, catalogues and distributes early 
Canadiana in print form, microfiches or CD- 
ROMs. Its objectives are to improve access 
to printed Canadiana, to make rare and 
scarce Canadiana more widely available to 
bring together fragmented collections of 
Canadiana and to ensure preservation of 
Canadiana in Canada and elsewhere. Two 
licences were issued: the first one 
authorizing the reproduction of 588 works 
and the second one for 560 works. 


e National Film Board of Canada. Two 
licences were issued as follows: 
(1) authorizing the reproduction of the work 
entitled Le cinéma direct et ses 
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prolongements written by Agathe Martin- 
Thériault published in Cinéma Québec 
magazine in 1972, in a brochure included in 
a video package on the film L’Acadie, 
l’Acadie ?!? of Canadian film maker Pierre 
Perrault; and (2) authorizing the 
reproduction and incorporation of a 
photograph of a demonstrator published in 
the Soleil de Québec on June 21, 1969, ina 
documentary film entitled Mai en décembre. 


L’Information Essentielle inc., Lachine, 
Quebec, authorizing the reproduction and 
incorporation of two photographs, three film 
images, a song extract and a short musical 
score, in a television documentary series 
entitled Histoire d’un Canadien / The 
Maurice “Rocket” Richard Story. 


Donald Rutherford, Abbotsford, B.C., 
authorizing the reproduction of various 
articles published in the Wainwright Star 
newspaper during the years 1908 to 1918 in 
a reference book on the history of 
Wainwright, Alberta. 


Harcourt Brace and Company, Canada, 
authorizing the reprint of the following 
works for inclusion in a textbook anthology 
of short stories for high school English 
classes: (1) Barney written by Will Stanton, 
originally published in “Fifty Short Science 
Fiction Tales” in 1951 by MacMillan 
Publishing; (2) The Inheritor written by 
Frank Roberts, originally published in the 
Australian magazine “Man” in 1963; and (3) 
The Curlew’s Cry, written by J. Leslie Bell, 
originally published in “Alberta Bound: 
Thirty Stories by Alberta Writers”, edited 
by Fred Stenson and published in 1986 by 
NeWest Press as originally published. 


Les Editions du Vermillon, Ottawa, Ontario, 
authorizing the reproduction of a newspaper 
article excerpt written by Roger Cyr and 
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entitled Jean Duceppe dénonce les sociétés 
secretes published in La Patrie («La Patente 
se meurt») in May 1964, in the novel 
entitled Ottawa, P.Q. written by Jean 
Taillefer. 


e Les Editions Ti riptyque, Montreal, Quebec, 
authorizing the production and publication 
of a translation of Juan Butler’s work 
entitled Cabbagetown Diary: A 
Documentary published by Peter Martin 
Associates Limited in 1970. 
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ARBITRATION PROCEEDINGS 


| Ranta to section 70.2 of the Act, the Board 
can arbitrate disputes between a collective 
society that represents copyright owners, and 
the users of the works of those owners. Its 
intervention is triggered by application by either 
the collective society or the user. 


In 1999-2000, two applications were filed by the 
Society for Reproduction Rights of Authors, 
Composers and Publishers in Canada 
(SODRAC) pursuant to that section. On June 6, 
1999, it asked the Board to set, on an interim 
and final basis, the terms of a licence 
authorizing record companies that are member 
of the Association québécoise de l’industrie du 
disque, du spectacle et de la vidéo (ADISQ) to 
copy musical works in SODRAC’s repertoire 
for the years 1999, 2000 and 2001. On 

August 31, the Board issued an interim decision 
reflecting the terms of an earlier agreement 
between the parties. A timetable that was to lead 
to hearings in April 2000 was then issued. On 
January 19, 2000, the Board denied a request 
from SODRAC that the terms of the interim 
licence be changed, being unconvinced that this 
was necessary to protect SODRAC’s interests. 
On February 24, 2000 the Board granted a joint 
request that the terms of the interim licence be 
modified to reflect an agreement reached 
between them and that the proceedings be 
suspended until August 11, 2000 in order to 
allow further negotiations between the parties. 


On August 31, 1999, SODRAC asked the Board 
to set, on an interim and final basis, the terms 
of a licence authorizing MusiquePlus inc. and its 
services Musimax and MusiquePlus to copy 
works in SODRAC’s repertoire for the 

period September 1, 1999 to August 31, 2002. 
On November 22, 1999, the Board issued an 
interim decision. A timetable leading to a 
hearing in May 2000 was issued in December 
1999. 
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ee ee 
COURT DECISIONS 


I, June 1999, some of the objectors to the 
private copying tariff asked the Federal Court of 
Appeal to stop the proceedings before the 
Board, claiming that the Board could not hear 
and decide the matter for a number of reasons, 
including that the private copying regime was 
invalid copyright law, invalid taxation law and 
contrary to the Canadian Charter of Rights and 
Freedoms. On June 30, the Court ruled that the 
application for interim and final stay of the 
proceedings was properly brought before it. On 
August 18, the Court dismissed the application. 


The Court held that since the authority of a law 
enforcement agency was being constitutionally 
challenged, the interest of the public in having 
the law being enforced had to be balanced 
against the interests of the private litigants. The 
Court had little difficulty concluding that the 
balance of inconvenience on the issue of 
irreparable harm favoured the public interest. It 
took into account the fact that the applicants 
could have acted earlier as well as the Board’s 
stated intention to consider any constitutional 
question raised before it, commenting (without 
deciding) that the legal and practical arguments 
in favour of letting the Board first deal with 
such issues appeared very strong. 


AGREEMENTS FILED WITH THE BOARD 


| Edvasnnine to the Act, collective societies and 
users of copyrights can agree on the royalties 
and related terms of licences for the use of a 
society’s repertoire. Filing an agreement with 
the Board, within 15 days of its conclusion, 
shields the parties from prosecutions pursuant to 
section 45 of the Competition Act [s. 70.5 of the 
Copyright Act]. The same provision also grants 
the Commissioner of Competition appointed 
under the Competition Act access to those 
agreements. In turn, where the Director 
considers that such an agreement is contrary to 
the public interest, he may request the Board to 
examine it. The Board then sets the royalties 
payable under the agreement, as well as the 
related terms and conditions. 


During 1999-2000, 489 agreements were filed 
with the Board, totalling 2,526 agreements filed 
since the Board’s inception in 1989. 


The Canadian Copyright Licensing Agency 
(CANCOPY), which licenses reproduction 
rights, such as photocopy rights, on behalf of 
writers, publishers and other creators, filed 
446 agreements granting various institutions and 
firms a licence to photocopy works in its 
repertoire. Amongst these agreements, there 
were those concluded with Ministries of 
Education, Provincial governments, public 
libraries, corporations, non-profit associations 
and copy shops. 


The Audio-Video Licensing Agency (AVLA), 
which is a copyright collective that administers 
the copyright for the owners of master and 
music video recordings has filed, for its part, 
30 agreements. 


The Société québécoise de gestion collective des 
droits de reproduction (COPIBEC) filed 

12 agreements. COPIBEC is the collective 
society which authorizes in Quebec the 
reproduction of works from Quebec, Canadian 
(through a bilateral agreement with CANCOPY) 
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and foreign rights holders. COPIBEC was 
founded in 1997 by 1’Union des écrivaines et 
écrivains québécois (UNEQ) and the Association 
nationale des éditeurs de livres (ANEL). 


Finally, the Association québécoise des auteurs 
dramatiques (AQAD), a non-profit organization 
which defends the socio-economic, moral and 
professional rights and interests of French 
Quebec and Canadian playwrights, librettists, 
adapters and translators, has filed one 
agreement. This agreement, which has been 
reached with Quebec Ministry of Education, is 
managed by the Société québécoise des auteurs 
dramatiques (SOQAD) which was created by 
AQAD to collect and distribute to copyright 
owners whose works are performed in public or 
private teaching institutions of the pre-school, 
primary and secondary levels, royalties 
provided for in the financial agreement between 
the Ministry of Education and AQAD. It must 
be noted that this agreement does not apply to 
performances of dramatic works of the Société 
des auteurs et compositeurs dramatiques 
(SACD) repertoire. 
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Dear Mr. Minister: 

I have the honour of transmitting to you for tabling in Parliament, 
pursuant to section 66.9 of the Copyright Act, the thirteenth Annual Report of the 
Copyright Board for the financial year ending March 31, 2001. 


Yours sincerely, 


Stephen J. Callary 
Vice-Chairman and 
Chief Executive Officer 


56 Sparks Street, Suite 800, Ottawa, Ontario KIA 0C9 ese eT 
Telephone: (613) 952-8621 Fax: (613) 952-8630 
Web Site: www.cb-cda.ge.ca 
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CHAIRMAN’S MESSAGE 


I am pleased to present this Annual Report of the Copyright Board. The report documents the Board’s 
contribution to the protection of the interests of Canadians by setting royalties which are fair and equitable to 
both copyright owners and users of copyright-protected works. 


During this reporting year, the Board held five hearings and issued six decisions. 


Three hearings pertained to the public performance of music. The first, dealing with Tariff 9 (Sports Events) 
of the Society of Composers, Authors and Music Publishers of Canada (SOCAN) for the years 1998 to 2001, 
was held in May 2000; a decision was issued on September 15, 2000. The second, dealing with SOCAN’s pay 
and specialty television tariff (17.A) for the years 1996 to 2000, was held in September 2000; the decision was 
released on February 16, 2001. The third, dealing with SOCAN’ s “concerts” tariffs (4.A, 4.B.1,4.B.3 and 5.B) 
for the years 1998 to 2002, took place in March 2001; a decision was issued in the following reporting year. 


One hearing was held in May 2000 on an application filed in 1999, pursuant to section 70.2, by the Society for 
Reproduction Rights of Authors, Composers and Publishers in Canada (SODRAC), for the use of its repertoire 
by MusiquePlus inc. This was the first time that the Board held an arbitration hearing and also the first time 
it dealt with reproduction rights for musical works. The Board issued its decision on November 16, 2000. 


In October and November 2000, the Board held hearings dealing with the private copying tariff for the years 
2001-2002. The Board issued its decision on December 15, 2000; reasons followed on January 22, 2001. 


On September 29, 2000, the Board issued a decision certifying the tariff for the use of the repertoire of the 
Neighbouring Rights Collective of Canada (NRCC) by CBC Radio, for the years 1998 to 2002. The matter had 
been heard over nine days in November 1999 and February 2000. 


On December 8, 2000, the Board set interim royalties to be paid for the retransmission of distant radio and 
television signals for the year 2000. 


The Board issued 17 non-exclusive licences for the use of works whose copyright owner could not be located. 


The Board also issued a number of preliminary orders and rulings of varying complexity, as required for the 
orderly processing of claims currently under examination. These matters include a proposed Internet 
retransmission tariff, a question that has been commented upon extensively in the media, and which will 
require the Board to deal with issues without precedent in the near future. Other pending matters include a tariff 
dealing with the reproduction of musical works by commercial radio stations and a tariff for the transmission 
of musical works and sound recordings by digital pay audio services. 


During the course of the year, members and staff also participated in numerous professional, government and 
industry meetings dealing with copyright policy and law. They provided advice and guidance in intellectual 


property to many Canadians who contacted the Board, either in writing or by phone. 


The Board also continued the development of its Web site in an effort to make it a comprehensive and timely 
source of information for Canadians about Canadian copyright and the activities of the Board. 


Ut “A ZN 


John H. Gomery 


MANDATE OF THE BOARD 


dhe Copyright Board was established on 
February 1, 1989, as the successor of the 
Copyright Appeal Board. The Board is an 
economic regulatory body empowered to 
establish, either mandatorily or at the request of 
an interested party, the royalties to be paid for 
the use of copyrighted works, when the 
administration of such copyright is entrusted to a 
collective-administration society. Moreover, the 
Board has the right to supervise agreements 
between users and licensing bodies, issues 
licences when the copyright owner cannot be 
located, and may determine the compensation to 
be paid by a copyright owner to a user when 
there is a risk that the coming into force of a new 
copyright might adversely affect the latter. Its 
responsibilities under the Copyright Act (the Act) 
are to: 


@ adopt tariffs for the public performance or 
the communication to the public by 
telecommunication of musical works and 
sound recordings [sections 67 to 69]; 


@ adopt tariffs, at the option of a collective 
society referred to in section 70.1, for the 
doing of any protected act mentioned in 
sections 3, 15, 18 and 21 of the Act. 
[sections 70.1 to 70.191]; 


4 set royalties payable by a user to a collective 
society, when there is disagreement on the 
royalties or on the related terms and 
conditions [sections 70.2 to 70.4]; 


¢ adopt tariffs for the retransmission of distant 
television and radio signals or the 
reproduction and public performance by 
educational institutions, of radio or 
television news or news commentary 
programs and all other programs, for 
educational or training purposes [sections 71 
to 76]; 


# set levies for the private copying of recorded 
musical works [sections 79 to 88]; 


# rule on applications for non-exclusive 
licences to use published works, fixed 
performances, published sound recordings 
and fixed communication signals, when the 
copyright owner cannot be located 
[section 77]; 


# examine, at the request of the Commissioner 
of Competition appointed under the 
Competition Act, agreements made between 
a collective society and a user which have 
been filed with the Board, where the 
Commissioner considers that the agreement 
is contrary to the public interest [sections 
70.5 and 70.6]; 


@ set compensation, under certain 
circumstances, for formerly unprotected acts 
in countries that later join the Berne 
Convention, the Universal Convention or the 
Agreement establishing the World Trade 
Organization [section 78]. 


In addition, the Minister of Industry can direct 
the Board to conduct studies with respect to the 
exercise of its powers [section 66.8]. 


Finally, any party to an agreement on a licence 
with a collective society can file the agreement 
with the Board within 15 days of its conclusion, 
thereby avoiding certain provisions of the 
Competition Act [section 70.5]. 


-__—_———— eee 


OPERATING ENVIRONMENT 


Historical Overview 


I, 1925, PRS England set up a subsidiary called 
the Canadian Performing Rights Society (CPRS). 
In 1931, the Copyright Act was amended in 
several respects. The need to register copyright 
assignments was abolished. Instead, CPRS had to 
deposit a list of all works comprising its 
repertoire and file tariffs with the Minister. If the 
Minister thought the society was acting against 
the public interest, he could trigger an inquiry 
into the activities of CPRS. Following such an 
inquiry, Cabinet was authorized to set the fees the 
society would charge. 


Inquiries were held in 1932 and 1935. The 
second inquiry recommended the establishment 
of a tribunal to review, on a continuing basis and 
before they were effective, public performance 
tariffs. In 1936, the Act was amended to set up 
the Copyright Appeal Board. 


On February 1, 1989, the Copyright Board took 
over from the Copyright Appeal Board. The 
regime for public performance of music was 
continued, with a few minor modifications. The 
new Board also assumed jurisdiction in two new 
areas: the collective administration of copyright 
and the licensing of uses of published works 
whose owners cannot be located. Later the same 
year, the Canada-US Free Trade Implementation 
Act vested the Board with the power to set and 
apportion royalties for the newly created 
compulsory licensing scheme for works 
retransmitted on distant radio and television 
signals. 


Bill C-32 (An Act to amend the Copyright Act) 
which received Royal Assent on April 25, 1997, 
modifies the mandate of the Board by adding the 
responsibilities for the adoption of tariffs for the 
public performance and communication to the 
public by telecommunication of sound recordings 
of musical works, for the benefit of the 
performers of these works and of the makers of 


the sound recordings (“the neighbouring rights”) 
and for the adoption of tariffs for private copying 
of recorded musical works, for the benefit of the 
rights owners in the works, the recorded 
performances and the sound recordings (‘the 
home-taping regime’”’). 


General Powers of the Board 


The Board has powers of a substantive and 
procedural nature. Some powers are granted to 
the Board expressly in the Act, and some are 
implicitly recognized by the courts. 


As arule, the Board holds hearings. No hearing 
will be held if proceeding in writing 
accommodates a small music user that would 
otherwise incur large costs. The hearing may be 
dispensed with on certain preliminary or interim 
issues. No hearings have been held yet for a 
request to use a work whose owner cannot be 
located. The process has been kept simple. 
Information is obtained either in writing or 
through telephone calls. 


Guidelines and Principles Influencing the 
Board's Decisions 


The decisions the Board makes are constrained in 
several respects. These constraints come from 
sources external to the Board: the law, 
regulations, judicial pronouncements. Others are 
self-imposed, in the form of guiding principles 
that can be found in the Board’s decisions. 


Court decisions also provide a large part of the 
framework within which the Board operates. 
Most decisions focus on issues of procedure, or 
apply the general principles of administrative 
decision-making to the peculiar circumstances of 
the Board. However, the courts have also set out 
several substantive principles for the Board to 


follow or that determine the ambit of the Board’s 
mandate or discretion. 


The Board itself also enjoys a fair amount of 
discretion, especially in areas of fact or policy. In 
making decisions, the Board itself has used 
various principles or concepts. Strictly speaking, 
these principles are not binding on the Board. 
They can be challenged by anyone at anytime. 
Indeed, the Board would illegally fetter its 
discretion if it considered itself bound by its 
previous decisions. However, these principles do 
offer guidance to both the Board and those who 
appear before it. In fact, they are essential to 
ensuring a desirable amount of consistency in 
decision-making. 


Among those factors, the following seem to be 
the most prevalent: the coherence between the 
various elements of the public performance of 
music tariff, the practicality aspects, the ease of 
administration to avoid, as much as possible, 
tariff structures that make it difficult to 
administer the tariff in a given market, the 
avoidance of price discrimination, the relative use 
of protected works, the taking into account of 
Canadian circumstances, the stability in the 
setting of tariffs that minimizes disruption to 
users, as Well as the comparisons with “proxy” 
markets and comparisons with similar prices in 
foreign markets. 


Outline of the Board’s Areas of Jurisdiction 


In short, the Board’s jurisdiction extends to the 
following four areas (the manner in which the 
Board is seized of a matter is indicated between 
brackets): 


1. Copyright in works 


e Public performance of music (compulsory 
filing of tariffs); 

e Retransmission of distant signals 
(compulsory filing of tariffs); 

e Other rights administered collectively 
(optional filing of tariffs); 


e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 

e Issuance of licences when the rights 
owner cannot be located (upon request by 
the potential user). 


2. Copyright in performers’ performances and 
sound recordings 


e Public performance of recorded music 
(compulsory filing of tariffs); 

e Other rights administered collectively 
(optional filing of tariffs); 

e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 

e Issuance of licences when the rights 
owner cannot be located (upon request by 
the potential user). 


3. Home taping of recorded musical works, 
recorded performers’ performances and 
sound recordings 


e Reproduction for private use (compulsory 
filing of tariffs). 


4. Off-air taping and use of radio and television 
programs for educational or training purposes 
(works, performances, sound recordings and 
communication signals) 


e Reproduction and public performance 
(compulsory filing of tariffs). 


Royalty Proposal and Review Mechanism 


The Copyright Act requires that the Board certify 
tariffs in the following fields: the public 
performance or communication of music, the 
public performance or communication of sound 
recordings of musical works, the retransmission 
of distant television and radio signals, the 
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reproduction of television and radio programs by 
educational institutions and private copying. 


The Act also allows any other collective societies 
to proceed by way of tariffs rather than 
individually negotiated agreements. 


The examination process is always the same. The 
collective society must file a statement of 
proposed royalties (on or before the 31°t of March 
prior to its expected date of coming into effect) 
which the Board publishes in the Canada 
Gazette. The users targeted by the proposal (or in 
the case of private copying, any interested 
person) or their representatives may object to the 
statement within sixty days of its publication. The 
collective society in question and the opponent 
will have the opportunity to argue their case. 
After investigating, the Board certifies the tariff, 
publishes it in the Canada Gazette, and explains 
the reasons for its decision in writing. 


ORGANIZATION OF THE BOARD 


Boara members are appointed by the Governor in Council to hold office during good behaviour for a 
term not exceeding five years. They may be reappointed once. 


The Act states that the Chairman must be a judge, either sitting or retired, of a superior, county or district 
court. The Chairman directs the work of the Board and apportions its caseload among the members. 


The Act also designates the Vice-Chairman as Chief Executive Officer of the Board, exercising direction 


over the Board and supervision of its staff. 
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Andrew E. Fenus, Adrian Burns, The Hon. John H. Gomery, Stephen J. Callary, Sylvie Charron 


Chairman 


The Honourable John H. Gomery, a justice of 
the Quebec Superior Court since 1982, has been 
appointed part-time Chairman of the Board for a 
three-year term commencing in March 1999. 
Prior to his appointment to the Bench, Mr. Justice 
Gomery practised law with the firm Martineau 
Walker for 25 years. He obtained his B.A. in 
1953 and graduated in law from McGill 
University in 1956. He was an active member of 
the Canadian Bar Association as National 
Secretary of the Commercial Law Section and as 
a member of the special committee on 
"Uniformity on Personal Property Security Law". 


Vice-Chairman & Chief Executive Officer 


Stephen J. Callary is a full-time member 
appointed in May 1999 for a five-year term. 

Mr. Callary has served as Managing Director 

of consulting firms, RES International and IPR 
International; as Executive Director of TIMEC - 
the Technology Institute for Medical Devices for 
Canada; and as President of Hemo-Stat Limited 
and Sotech Projects Limited. He has extensive 
international experience dealing with technology 
transfer, software copyrights and patents and the 
licensing of intellectual property rights. From 
1976 to 1980, Mr. Callary worked with the 
Canadian Radio-Television and 
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Telecommunications Commission (CRTC), the 
Privy Council Office (PCO) and the Federal- 
Provincial Relations Office (FPRO). He has a 
B.A. degree from the University of Montreal 
(Loyola College) and a B.C.L. degree from 
McGill University. He was admitted to the 
Quebec Bar in 1973 and pursued studies towards 
a Dr.jur. degree in Private International Law at 
the University of Cologne. 


Members 


Adrian Burns is a full-time member appointed 
in September 1995 and reappointed in 2000 for 
one year. Mrs. Burns has a degree in Art History 
from the University of British Columbia and has 
done graduate studies at the British Academy in 
Rome. Mrs. Burns served as a Commissioner of 
the Canadian Radio-Television 
Telecommunications Commission (CRTC) for 
seven years. Before being appointed to the 
CRTC, she worked in television as the Business 
Editor for CFCN (CTV) Calgary. During her 
years at CFCN and at CBC prior to that, she also 
worked as a news Anchor/Writer and Producer. 
Mrs. Burns is presently a Member of the Boards 
of Trustees of the Canadian Athletic Foundation, 
as well as Governor of Ashbury College 
Foundation and of the Stratford Festival Senate. 
She has also served on several other corporate 
and community boards. 


Sylvie Charron is a full-time member appointed 
in May 1999 for a five-year term. She was an 
Assistant Professor with the University of 
Ottawa’s Faculty of Law (French Common Law 
Section) and worked as a private consultant in 
broadcasting, telecommunications and copyright 
law. Prior to her law studies, she worked with the 
Canadian Radio-Television and 
Telecommunications Commission for 15 years. 
Ms. Charron is a graduate of the University of 
Ottawa (B.Sc. Biology in 1974, M.B.A. in 1981 
and LL.B. - Magna cum laude in 1992). 

Ms. Charron is a member of the Canadian 
Association of Law Teachers, of the Association 


des juristes d’expression francaise de l’Ontario 
(AJEFO), of the Council of Canadian 
Administrative Tribunals, and is former Vice- 
Chair of the Ottawa Chapter of Canadian Women 
in Communications and past Executive Director 
of the Council of Canadian Law Deans. 


Andrew E. Fenus, C. Arb., is a full-time 
member appointed in July 1994 and reappointed 
in 1999 for five years. He was a Board member 
and Provincial Adjudicator with the Rent Review 
Hearings Board of Ontario from 1988 to 1994 
where he served as Senior Member of the Eastern 
Region. Mr. Fenus is a Chartered Arbitrator and 
member of the ADR Institute of Canada. He is a 
graduate of Queen’s University (Honours BA in 
1972 and Master of Public Administration in 
1977) and McGill University (Master of Library 
Science in 1974). 


Note: Detailed information on the Board’s 
resources, including financial statements, can be 
found in its Report on Plans and Priorities for 
2001-02 (Part III of the Estimates) and the 
Performance Report for 2000-01. 
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PUBLIC PERFORMANCE OF MUSIC 


Background 


Tre provisions under sections 67 onwards of 
the Act apply to the public performance of music 
or the communication of music to the public by 
telecommunication. Public performance of music 
means any musical work that is sung or 
performed in public, whether. it be in a concert 
hall, a restaurant, a hockey stadium, a public 
plaza or other venue. Communication of music to 
the public by telecommunication means any 
transmission by radio, television or the Internet. 
Collective societies collect royalties from users 
based on the tariffs approved by the Board. 


Hearings 


In 2000-2001, the Board held three hearings on 
the public performance of music. The first one 
was held in May 2000 on Tariff 9 (Sports Events) 
of the Society of Composers, Authors and Music 
Publishers of Canada (SOCAN) for the years 
1998 to 2001. 


The second one took place in September 2000 on 
SOCAN’s Tariff 17.A (Transmission of Pay, 
Specialty and Other Services by Broadcasting 
Distribution Undertakings — Television) for the 
years 1996 to 2000. 


The third one, pertaining to SOCAN’s “concerts” 
tariffs (4.A, 4.B.1, 4.B.3 and 5.B) for the years 
1998 to 2002, took place in March 2001. 


Decisions of the Board 


The Board issued three decisions in 2000-2001. 
The first addressed the public performance of 
musical works within the repertoire of SOCAN 
during sports events. The second set the royalties 
to be paid by the Canadian Broadcasting 
Corporation radio services (CBC Radio) for the 
communication of sound recordings within the 
repertoire of the Neighbouring Rights Collective 


of Canada (NRCC). The third certified a tariff for 
the communication to the public by 
telecommunication of works within SOCAN’s 
repertoire by pay and specialty television 
services. 


SOCAN’S TARIFF 9 (SPORTS EVENTS) 


SOCAN ’s Tariff 9 sets the royalties to be paid for 
the use of musical works during sports events. 
The Canadian Arts Presenting Association 
(CAPACOA), acting for a number of 
constituencies including some National Hockey 
League venues, objected to the proposed tariff. 
On September 15, 2000, the Board certified the 
tariff for the years 1998 to 2001. 


Since 1992, both the structure and the rates of the 
tariff reflected agreements reached between 
SOCAN and some user groups. The royalties 
were based on the number of tickets sold; a grid 
provides for different rates for major league, 
professional and amateur sporting events in five 
ticket price tiers, with the same per event 
minimum applicable to all three categories. 


SOCAN asked that the Board double each of the 
rates as well as the minimum. It relied on a 
number of arguments, including a change in the 
use of music and the increase in ticket prices. 
CAPACOA’s position was that SOCAN had not 
provided any justification for such increases, or 
any evidence of increase in the market value of 
music. Instead, it proposed using a comparison 
with five other tariffs which had increased little, 
if at all. Finally, it reproached SOCAN for not 
having a coherent big picture view of its tariffs 
overall. 


The Board found the evidence on the record to be 
unsatisfactory. Thus, SOCAN had offered no 
evidence of change in the amount or manner of 


| ee a eee ee ee 


use of music since 1992, the base line year 
against which the increase was being sought. 
While being sympathetic to SOCAN’s 
misgivings about conducting costly studies on the 
value of music for a tariff generating barely 
$100,000 a year, the Board stated that it required 
more substantial evidence in order to set fair and 
equitable tariffs. Comparisons between this and 
other tariffs would have helped to understand 
how it fit within the larger picture of other tariffs. 
The Board also regretted CAPACOA’s passive 
approach, which consisted only of criticizing the 
evidence and arguments of SOCAN. 


This being said, a detailed comparison 
highlighted the extreme disparity between 

Tariff 9 and other percentage-based tariffs whose 
rates varied from 1.6 (circus, etc.) to 3 per cent 
(cabarets, cafes, clubs, etc.); by contrast, the 
share of revenues represented by Tariff 9 was 
two orders of magnitude lower. 


Based on the evidence and arguments submitted, 
the Board reached several conclusions. 


First, the royalty rate should be expressed as a 
percentage of ticket price. The tiered structure 
was regressive. Amateur sport and smaller 
venues almost always paid the minimum prices, 
while royalties paid by large professional events 
were capped. Every time a user pays the 
minimum fee, that user pays more per ticket than 
the posted rate. These difficulties rarely arise 
within a tariff based on a set percentage of a rate 
base. Such a tariff also ensures that the value of 
music relative to the licensee’s activity remains 
constant, automatically adjusting for market- 
specific inflation. 


Second, the royalty rate had to be increased. The 
little evidence that was available clearly 
demonstrated that music at sporting events was 
undervalued when compared to tariffs involving 
similar uses (e.g. circuses). These tariffs revealed 
rates between 32 and 64 times higher or even 
more, with no apparent rationale for the disparity. 


As a result, a doubling of the tariff was entirely 
supportable. 


Third, the minimum fee had to be removed. Such 
a fee must reflect a balance between SOCAN’s 
actual costs and what is otherwise payable in the 
absence of that fee. Furthermore, such fees ought 
to be tailored to the business model of the 
industry concerned. Absent either of these 
conditions, the minimum becomes the price and 
the rate structure only serves to give a distorted 
view of what truly occurs. 


To be in proportion with the minimum of 

Tariff 11 (Circuses, Ice Shows, etc.), the 
minimum under Tariff 9 would have to be less 
than $2. The Board saw no point in imposing 
such a nominal minimum. However, the Board 
set royalties for events with free admission at $5. 


The Board then examined various ways of setting 
for all sports events a single rate that would give 
as realistic a value as possible to music at these 
events, while corresponding most closely to 
SOCAN ’s proposed royalty rates. This 
examination led the Board to set the rate at 0.05 
per cent of ticket sales. Fairness dictated that the 
Board cap the fees at double the amount that 
would have been paid pursuant to the 1997 tariff. 


The adoption of a new tariff formula required 
that the Board address the issue of 
complimentary tickets. Many such tickets go to 
persons who would not otherwise be able to 
attend the event (e.g. minor league teams); others 
are given in the hope of deriving a commercial 
benefit. For this reason, the Board opted to 
include in the rate base only half of the value of 
all complimentary tickets issued for an event. The 
Board asked that the matter be addressed in the 
proposed tariff for 2002. 


Finally, for practical reasons, the Board decided 
not to impose retroactively the new regime. The 
amounts involved were so low that no grave 
injustice was done to rights holders by this delay. 
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Accordingly, the Board certified only the 2001 
tariff as a percentage-based tariff. 


NRCC’s TARIFF 1.C (CANADIAN 
BROADCASTING CORPORATION — RADIO) 


NRCC and the Société de gestion des droits des 
artistes-musiciens (SOGEDAM) had filed 
proposed tariffs, one of which was directed to 
CBC Radio. CBC objected to the proposed tariffs 
and participated in hearings that took place over 
nine days. On September 29, 2000, the Board 
certified the tariff dealing with CBC Radio for 
the years 1998 to 2002. 


As this was the second decision dealing with 
neighbouring rights, the Board adopted the 
analysis and conclusions of the commercial radio 
decision on several issues, including applicable 
guiding principles, the composition of the eligible 
repertoire and the reasons why the Board could 
not determine SOGEDAM’s share. The Board 
also ruled that NRCC should continue to collect 
all royalties. The only remaining issue was the 
determination of the amount of royalties that 
CBC Radio should pay. 


CBC Radio has no advertising revenues. It 
Operates in a way that a commercial entity could 
not justify. This results in the need to use a proxy 
price. Participants asked that the Board use the 
royalties that commercial radio stations pay 
NRCC as a starting point. The Board would have 
preferred that the royalties be based on the 
amount of royalties that CBC pays to SOCAN, 
adjusted to reflect CBC’s relative use of the 
repertoires of these two collectives. Several 
reasons led the Board to this conclusion, 
including the following: this is how the Board 
proceeded with commercial radio stations; setting 
CBC royalties based solely on CBC data allows 
CBC to negotiate the royalties that it pays for its 
musical input, free of regulatory constraints 
pertaining to the commercial radio industry; this 
approach makes it possible to set the royalties at a 
specific amount rather than adopting a tariff 


formula; finally, this makes it possible to 
consider integrating tariff formulas. 


The process of collection and analysis of eligible 
repertoire use data involved several twists and 
turns which it is not necessary to review in this 
report. As available data for SOCAN’s repertoire 
was limited to CBC’s four main stations, the 
Board opted, for this time, to use only data 
relating to those stations. 


NRCC’s analysis was based on assumptions that 
the Board would have considered far-fetched 
under any other circumstances. It involved 
comparing 1990 data (for SOCAN) to 1998 data 
(for NRCC). Before making use of such data, 
major adjustments would have been required, to 
account among other things for radical changes in 
the mandate and programming of each network. 
In the end, the Board eschewed such calculations 
and opted to fix royalties at a set amount of 
$960,000 per year. That amount was more or less 
what the CBC would have had to pay ($970,000) 
had the Board set royalties using other tools, 
however imperfect, available in these 
proceedings. 


The Board declined to further discount this 
amount. It concluded that CBC receives subsidies 
that reflect its content requirements. As before, 
the Board rejected any discount to account for the 
benefits of CBC’s activities to rights holders. It 
also rejected arguments that CBC uses portions 
of the eligible repertoire that are of lesser 
economic value as well as those dealing with the 
Corporation’s financial situation. 


The Board asked participants to consider the 
possibility of developing a database surveying 
CBC’s use of musical works and sound 
recordings in its national, regional and local 
programming. Establishing such a database could 
simplify some aspects of collective 
administration, and might well result in a rebate 
on royalties. 
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SOCAN’S TARIFF 17.A (PAY AND SPECIALTY 
TELEVISION SERVICES) 


Conventional television stations are subject to 
Tariff 2.A; pay and specialty television services 
are subject to Tariff 17.A. The first decision 
dealing with Tariff 17.A was issued on April 19, 
1996. It targets the transmitter rather than the 
services for the payment of royalties, sets a single 
royalty per subscriber for all Canadian specialty 
(or portfolio) services and sets at 2.1 per cent of 
subscription revenues the royalties for pay 
television and American specialty (or non- 
portfolio) services. 


Cable operators, direct broadcast satellite 
operators (DBS) and pay and specialty television 
networks objected to proposed Tariff 17.A for the 
years 1996 to 2000. Many factors, including an 
(unsuccessful) application for judicial review of 
the first decision and intense negotiations 
between interested parties, delayed the hearing of 
this matter. Seven days were required to deal 
with it, ending on September 27, 2000. On 
February 16, 2001, the Board issued its decision. 


The Board noted that the situation had changed 
dramatically. The number of signals and the 
revenues they generate had more than doubled. 
The Board had reduced from 2.1 per cent to 1.8 
per cent the royalties paid by conventional 
television stations. The number of DBS 
subscribers had increased from a few thousand to 
over one million. 


Everyone agreed to maintain the current formula 
for Canadian specialty services, while doubling 
the royalties over five years. The Board was 
asked only to address the issue of the amount of 
royalties payable for non-portfolio services for 
the years 1997 to 2000, basically to decide 
whether or not the reduction from 2.1 to 1.8 per 
cent which conventional stations now enjoyed 
should be reflected in Tariff 17.A. 


SOCAN asked the Board to stick to the 1996 rate 
of 2.1 per cent in the absence of any change in 


the factors relevant to the setting of a price. 
Objectors argued instead that the new rate of 1.8 
per cent should be used as a starting point. 
According to them, the issue before the Board 
was not why the tariff paid by conventional 
television stations had decreased. Unless the 
reasons that led to this decrease challenged the 
nature of the links that the Board had identified 
between the two sectors, the Board needed only 
to acknowledge the change. 


The certified tariff reflects the terms of the 
agreement reached by the parties, for the reason, 
among others, that any change to the situation 
would entail considerable costs and 
inconvenience. Nevertheless, the Board invited 
participants to consider the possibility of 
adopting for portfolio services, over the short or 
medium term, a tariff based on the tariff 
applicable to non-portfolio services. 


The Board did not find it necessary to engage 
debate over the notion of proxy and whether or 
not it should be used once a price has been 
established. It preferred to focus on the 1996 
decision’s finding that conventional television 
broadcasters and specialty services operate in 
similar industries, compete for the same inputs, 
and offer viewers a similar product: 
programming. The tariff for one should not create 
a competitive imbalance. The best way to avoid 
this seems to ensure that, all things being equal, a 
single price is applied equally to the entire 
commercial television industry. The Board went 
so far as to encourage convergence of the tariffs 
applicable to both of these sectors, expressing the 
opinion that in future, the best way to promote 
consistency may be to merge the tariffs and 
opening the door to common hearings for the 
whole industry. 


The Board mentioned two factors that might 
trigger a price adjustment with respect to some 
sector of the industry or a single undertaking. The 
first is the use of music, more specifically the 
amount of protected music used. The second is 
the portion of operating expenses attributable to 
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programming expenditures or the portion of 
programming expenditures accounted for by the 
royalties paid to SOCAN. The parties agreed that 
there were no significant differences in these 
regards between the services and conventional 
television at the moment. 


Tariff 2.A had yet to be certified for 1998 and 
subsequent years. The Board considered 
certifying a tariff based on the decision to be 
made regarding Tariff 2.A. For practical reasons, 
it decided not to do so. The number of 
participants, the complexity of the mechanisms 
for sharing the burden of royalties and the 
requirement for SOCAN to proceed with regular 
distributions that need not be subsequently 
reviewed, were so many factors which warranted 
a final ruling. 


DBS operators added that the tariff should 
discount what they called the digital dividend. 
They rightly maintained that they provide 
viewers some benefits such as better picture, 
better sound and more choice, that have little to 
do with the intellectual property they deliver. The 
Board viewed this as a non-issue. Royalties 
payable pursuant to Tariff 17.A are based only on 
what transmitters pay for programming. No 
account is taken of their revenues. Furthermore, 
any benefits that copyright owners of music may 
reap as a result of DBS undertakings expanding 
market demand for non-broadcast signals are no 
more, no less, than the benefits so reaped by 
other suppliers of creative inputs, including the 
services themselves. 


16 eee ee See 


—_—————————————————— ee 


RETRANSMISSION OF DISTANT SIGNALS 


Background 


le Act provides for royalties to be paid by 
cable companies and other retransmitters for the 
carrying of distant television and radio signals. 
The Board sets the royalties and allocates them 
among the collective societies representing 
copyright owners whose works are retransmitted. 


Decision of the Board 


On December 8, 2000, following applications by 
the Canadian Copyright Collective and the 
Society of Composers, Authors and Music 
Publishers of Canada (SOCAN), the Board set 
interim royalties to be paid for the retransmission 
of distant radio and television signals for the year 
2001 similar to those certified for the year 2000. 
The Board opted to deal separately with the 
objection filed by 2000051 Ontario Inc. 
(JumpTV), who had asked that the interim tariff 
deal with the offering of signals over the Internet. 
The answer to its concerns did not lie in denying 
retransmitters and collectives the benefits of a 
stable business environment, but in dealing 
swiftly with its requests. 


JumpTV’s objection relied on the proposition 
that those who use the Internet to offer broadcast 
signals can benefit from the compulsory licensing 
scheme set out in section 31 of the Act. 
Collectives disagreed with this proposition, and 
asked that the matter be settled in a tiered hearing 
where the issue of whether the offering of over- 
the-air broadcasts over the Internet can qualify as 
retransmission would be addressed first. A notice 
dated December 21, 2000 set the matter in 
motion. The Board announced that it would 
consider JumpTV’s application for an interim 
tariff moot if the collectives undertook not to 
attempt to collect royalties from JumpTV 
pursuant to the December 8 interim tariff; the 
Board received the appropriate notifications 
shortly thereafter. Further directions contained in 
the notice dealing with, among other things, how 


to address the issues raised in JumpTV’s 
objection ensured that the matter would be dealt 
with in a timely fashion, some time during the 
next reporting year. 
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PRIVATE COPYING 


Background 


The private copying regime entitles an individual 


to make copies [a “private copy”’] of sound 
recordings of musical works for that person’s 
personal use. In return, those who make or import 
recording media ordinarily used to make private 
copies are required to pay a levy on each such 
medium. The Board sets the levy and designates a 
single collecting body to which all royalties are 
paid. Royalties are paid to the Canadian Private 
Copying Collective (CPCC) for the benefit of 
eligible authors, performers and producers. 


The regime is universal. All importers and 
manufacturers pay the levy. However, since these 
media are not exclusively used to copy music, the 
levy is reduced to reflect non-music recording uses 
of the media. 


Private copying levies are paid in respect of the 
right to reproduce sound recordings and the other 
underlying copyright subject-matters they contain, 
nothing else. It is important for that reason to 
always keep in mind that the final product (the 
recorded CD) and each of the components used to 
create this product (blank medium, reproduction 
right, CD burner, time and effort required to make 
copy, etc.) are not the same. 


Hearing 


A pre-hearing conference took place in June 2000 
and a seven-day hearing was held during the 
months of October and November 2000 on private 
copying. 


Decision of the Board 


On December 15, 2000, following a hearing which 
ended November 28, 2000, the Board certified the 
tariff for the years 2001 and 2002, increasing the 
royalties from 23.3¢ to 29¢ for audio cassettes, 
from 5.2¢ to 21¢ for CD-Rs and CD-RWs, and 
from 60.8¢ to 77¢ for CD-R Audio, CD-RW 


Audio and MiniDiscs. On January 22, 2001, the 
Board issued the reasons for its decision. 


Generally, CPCC relied on the approach used 
earlier by the Board while asking that the rates be 
doubled for CD-R Audio, CD-RW Audio and 
MiniDiscs, trebled for audio cassettes and 
increased tenfold for CD-Rs and CD-RWs. The 
Canadian Storage Media Alliance (CSMA) 
objected to any increase in the levy. 


At the outset, the Board found that the situation 
had evolved significantly in at least four respects. 
First, private copying was now a commonplace 
activity, due in part to the flexibility, speed and 
user-friendliness of the tools used to create digital 
private copies. Second, sales of digital media had 
continued to grow. The Board expected sales to 
increase from 49 million units in 1999 to 78.5 
million in 2000, 113 million in 2001 and 138 
million in 2002. On the other hand, sales of blank 
audio cassettes have fallen much more rapidly than 
expected. Third, while the price of audio cassettes 
has risen, that of digital media has dropped 
dramatically, even with the levy. Fourth, the role 
of the Internet was growing at an impressive rate, 
though the impact of measures aimed at 
controlling music availability over the Internet 
remained uncertain. 


On the whole, the Board stuck to the existing tariff 
structure and used the same formula to derive the 
rate of the levy (the 1999-2000 Annual Report 
reviews this formula step by step). The most 
significant changes were as follows. 


First, the Board went further in its analysis of the 
ancillary nature of the private copying activity. A 
prerecorded CD is in fact a set of characteristics, 
including the right to reproduce the sound 
recording. It is not unreasonable therefore to argue 
that, other things being equal, this right should 
attract an identical remuneration. This being said, a 
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number of factors tend to reduce or increase the 
economic significance of the activity. 


For example, consumers seem reluctant to ascribe 
great value to intangible contents if the container 
has little value. It is true that the value of the 
content is not based on the value of the container; 
indeed, the value of the former is often much 
greater than that of the latter. This being 
acknowledged, as things now stand, consumers 
would probably resist any attempt to set the price 
of the reproduction right required for private 
copying at the same level as the reproduction right 
used to produce a prerecorded CD. 


On the other hand, and in the longer term, the fact 
that some of the characteristics of a prerecorded 
CD (distribution, packaging) are absent from a 
private copy could favour some of the remaining 
characteristics. The contribution of the rights- 
holders remains the same. It is even possible to 
reduce the price to consumers while increasing the 
revenues of rights-holders. Also, most copies are 
of individual tracks or selections made to produce 
compilations rather than copies of complete 
albums. It may be that consumers will eventually 
agree to pay more for the music they want as long 
as they do not have to pay for the music they do 
not want. 


In 1999, the Board had discounted its proxy by 
one-half for the reason, inter alia, that consumers 
copy mainly what they already own. This time, the 
Board discounted the levy attributable to second 
copies (half of all copies) by 50 per cent; it then 
discounted all other copies by 25 per cent to 
account for the fact that even where a private copy 
is the only one owned by the person making it, 
consumers still would pay less for the music than 
is paid in this regard for prerecorded CDs. The net 
adjustment to account for the ancillary nature of 
the copying activity was therefore 37.5 per cent. 


Second, the Board adjusted the levy to reflect the 
fact that audio recording media have a capacity for 
more music than is contained on a typical 
prerecorded CD. The Board had declined to make 
the adjustment in 1999 on the grounds that 


consumers primarily copied complete albums and 
that some technical ability was required to make a 
compilation on a CD. These factors had become 
much less significant since. 


Third, for legal, practical and public policy 
reasons, the Board agreed with CPCC that it 
should take into account the fact that more than 20 
per cent of all audio cassettes are zero-rated, and 
excluded these cassettes from the calculation of the 


levy. 


The Board continued to believe that it cannot 
create exemptions and that the tariff cannot serve 
as a mechanism allowing certain users to purchase 
media without having to pay the levy. 
Nevertheless, it relied on the following reasons to 
account for zero-rated sales in the calculation of 
the amount of the levy. First, this does not involve 
creating exceptions or including the scheme in the 
tariff. All that is done is to take into account, in 
setting the amount of the levy, a mechanism that is 
now a market reality. Second, a tariff that did not 
take the zero-rating scheme into account would not 
be a fair tariff, since it would impose on authors 
the cost of what is now an essential element of the 
system. Third, this approach ensured that a more 
targeted group, more likely to engage in private 
copying, bore the cost of the regime. Far from 
weakening the nexus between the activity and the 
medium on which the levy is paid, it strengthened 
If. 


It is also Worth drawing the reader’s attention to 
some of the figures used in calculating the amount 
of the levy, as they show significant market 
changes in private copying practices. Thus, the 
Board concluded that the proportion of audio 
cassettes purchased by consumers that are used to 
make private copies had dropped from 80 to 65 per 
cent. That change was attributable in part to a 
major shift from analog to digital private copying. 
The Board also concluded that consumers 
purchased 45 per cent of all CD-Rs and CD-RWs 
(up from 20 per cent) and that of those, 56 per cent 
were used to make private copies (up from 40 per 
cent). 
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The Board decided not to phase in the increase in 
the levy. That amount was the logical conclusion 
of the approach the Board considered the fairest 
under the circumstances. Furthermore, the price of 
digital media could not keep on falling 
indefinitely. It was consequently important to take 
advantage as quickly as possible of the structural 
changes taking place in the market if 
manufacturers and importers were to have the 
opportunity to make the necessary adjustments 
while at the same time minimizing the apparent 
impact of the levy on consumers. 


The decision anticipated that the levy would raise 
approximately $26.9 millions in 2001 and 
$32.3 millions in 2002. 


Less than nine months elapsed between the 
publication of the proposed tariff and that of the 
approved tariff on December 15, 2000. The Board 
noted that this would have been impossible to 
achieve without the diligent cooperation of CPCC, 
CSMaA and their counsel. 
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ARBITRATION PROCEEDINGS 


Pie to section 70.2 of the Act, the Board 
can arbitrate disputes between a collective society 
that represents copyright owners, and the users of 
the works of those owners. Its intervention is 
triggered by application by either the collective 
society or the user. 


Agreement 


On August 25, 2000, the Society for 
Reproduction Rights of Authors, Composers and 
Publishers in Canada (SODRAC) filed a notice 
with the Board that an agreement had been 
reached with the Association québécoise de 
l’industrie du disque, du spectacle et de la vidéo 
(ADISQ) on royalties and related terms and 
conditions of a licence for the reproduction of 
works of SODRAC’s repertoire. Pursuant to 
subsection 70.3(1) of the Act, the Board did not 
proceed with the application filed by SODRAC 
in 1999 and so advised the parties on 
September 5, 2000. 


Hearing 


In May 2000, a pre-hearing conference and a 
five-day hearing took place on an application 
filed by SODRAC in 1999 pursuant to section 
70.2 for the use of its repertoire by MusiquePlus 
inc. 


Decision of the Board 


On August 31, 1999, SODRAC asked that the 
Board set the terms and conditions of a licence 
for the use of its repertoire by MusiquePlus inc. 
between September 1, 1999 and August 31, 2002. 
On November 16, 2000, the Board issued its 
decision. 


From the outset, the Board noted that any attempt 
at characterizing the decision as a precedent 
would be ill-advised. This was the first time that 
the Board dealt with the reproduction right for 
musical works. It was also the first time that the 


Board addressed a matter governed by section 
70.2 of the Act and settled a dispute rather than 
certifying a tariff applicable to all users within a 
given group. Finally, the decision endorsed the 
understandings reached by the parties without the 
Board feeling the need to consider their 
appropriateness. 


SODRAC is a collective society which 
administers the reproduction right in musical 
works. Unlike the situation in the performance 
rights sector, SODRAC is not alone in the 
business of the collective administration of 
reproduction rights. Indeed, it does not invariably 
hold all of the rights on titles that are part of its 
repertoire. 


MusiquePlus inc. operates two French-language 
specialty television services: MusiquePlus and 
MusiMax (the services). The services derive their 
revenues from advertising and subscriptions. 
MusiquePlus inc. is a partner in a company which 
produces programs designed mainly for the 
services, and occasionally retailed to other 
broadcasters. 


At the core of the services’ programming is the 
video-clip, which relies on musical content for its 
very existence. Music represents 90 per cent of 
the services’ air time; approximately one third of 
that music comes from SODRAC’s repertoire. 
Both services rely heavily on program repetition 
during their broadcast day. They make a lot of 
copies of musical works, and broadcast only 
copies they have made. The services use the 
reproduction right in such way as to generate 
significantly greater added value, compared to 
conventional broadcasters. 


SODRAC asked 1.58 per cent of the revenues of 
MusiquePlus and 1.8 per cent of those of 
MusiMax. It also requested inclusion in the 
licence of several conditions dealing with, among 
other things, the fixation, reproduction, use and 
storage of authorized copies. MusiquePlus inc. 
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proposed instead a flat rate of 0.15 per cent, and 
questioned SODRAC’s right to control the use of 
the reproductions it authorizes or to be 
remunerated for such use. 


The parties agreed to take as a starting point the 
royalties that SODRAC receives from the TVA 
and TQS networks, adjusted to take into account 
the fact that the services make greater use of 
music. They also agreed that the royalties should 
be based on the revenues of the services. 
SODRAC would have increased the rate to take 
into account the fact that the services make 
greater use of foreground music and the large 
number of copies made of the same clip. 
MusiquePlus inc. would have lowered the rate to 
take into account the fact that the services air the 
same programs several times. The Board rejected 
any adjustment for these factors. 


The number of copies is of little importance, 
especially since SODRAC gets paid according to 
the revenues generated by broadcasting activities. 
For the same reason, there was no need to 
evaluate intermediate copies. Likewise, there was 
no need to reduce the rate on the ground that the 
services rerun the same programs and frequently 
repeat the most popular clips. Reruns occur as a 
means of generating additional income; a rate 
based on income takes this factor into account. It 
may be presumed that viewers attach greater 
value to the broadcast they are watching, no 
matter whether or not it is a rerun, than to an 
alternative program. Finally, licences negotiated 
freely usually limit the number of authorized 
broadcasts, which shows that reruns have value. 
Neither did the Board take into account the fact 
that the services use a high proportion of 
foreground music, as SODRAC had not shown 
that the distinction was relevant from the user 
point of view. 


After alluding to certain methodological 
difficulties, the Board set out to calculate the 
royalties, using on the whole the approach put 
forward by the participants. It set a single rate of 
0.87 per cent of income. Applying this rate, the 


amount of royalties payable for the year ending 
August 31, 1999 would have been $163,560. 


The dispute also raised a number of subsidiary 
issues. Thus, SODRAC wanted to collect 
royalties for the use of music on the services’ 
Web sites. Since these sites are used to attract 
viewers, the Board concluded that the value of 
the copy made should be assessed on the basis of 
the viewing value of the program towards which 
an attempt is made to attract the visitor. 


The licence also targeted compilations intended 
for airlines. The Board used as a starting point a 
rate of 3 per cent, the rate which the application 
of the formula used to set the main rate would 
have triggered; that rate is then discounted to 
account for the use of music which is not in 
SODRAC’s repertoire. Under the licence, only 
the making of a master tape is allowed. It is up to 
the airlines to go to SODRAC if they need a 
licence in this regard. 


MusiquePlus inc. asked that it be allowed to 
reproduce its programs for sale to other 
broadcasters. SODRAC did not want to grant a 
blanket licence for this use, adding that the Board 
cannot oblige it to grant a blanket licence 
covering all of its repertoire. The Board 
concluded that it had the power to issue the 
licence requested: SODRAC administers a 
licensing scheme covering the contemplated use 
and MusiquePlus inc. wanted a licence. The 
licence was limited to the resale of programs first 
produced for broadcast by the services, since 
apparently, no programs were being produced for 
the exclusive use of third parties. MusiquePlus 
inc. may sell these programs to whoever it thinks 
fit, without having to first ensure that the buyer 
holds a SODRAC licence. However, it is required 
to keep SODRAC informed of program sales, so 
that SODRAC can take any measures it deems 
necessary. 


MusiquePlus inc. claimed that SODRAC, in an 
attempt to limit the purposes for which copies 
made pursuant to the licence might be used, 
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sought to introduce the notion of a destination 
right. That right, which does not exist in Canada, 
allows rights holder to demand additional 
royalties from third parties when there is a 
change in the destination of an otherwise legally 
acquired copy. For its part, SODRAC argued that 
it merely sought to include in the licence terms 
and conditions that are customary in the business. 


The Board agreed with SODRAC. The collective 
was not requesting that MusiquePlus inc. pay for 
copies it acquires from third parties, but only for 
those copies that it acknowledges making itself. 
Neither did it ask to be paid for any subsequent 
changes of destination of the copies made 
pursuant to this licence, presuming that 
MusiquePlus inc. might dispose of them. Finally, 
it did not request control of the use of copies 
made by parties other than MusiquePlus inc., but 
only control of the use made by MusiquePlus inc. 
of the copies it makes. 


Since what was involved was a contractual issue, 
a determination had to be made as to whether 
SODRAC could, contractually, seek to oversee 
the use by MusiquePlus inc. of the copies it 
made. In this regard, the principle of freedom of 
contract should prevail. Canadian copyright law 
appears to allow, but does not require, the setting 
up of such contractual conditions. In fact, 
agreements by which MusiquePlus inc. acquires 
programming, like those under which it licenses 


its own, appear to include provisions dealing with 


the uses that may be made of a copy. Since what 
was involved here was an arbitration, the Board 
found itself substituted to the will of the parties 
and could accordingly impose on them whatever 
they could have agreed to themselves. 


The licence also authorizes, for the purpose of 
self-promotion, the synchronization of any 
musical work used in a program with images 
excerpted from the same program, subject to any 
provisions to the contrary that may be found in 
agreements entered into by SODRAC with 
foreign collective societies. SODRAC is required 


to provide any documentation to this effect to 
MusiquePlus inc. so that it can act accordingly. 


The parties agreed that the licence was to come 
into force on September 1, 1999. The Board had 
already ruled in this same decision that it could 
impose on the parties whatever they could have 
agreed to. Since there was no doubt that the 
parties could, at the time the decision was issued, 
have agreed to a licence coming into force on 
September 1, 1999, the Board was able to grant 
the parties’ request. 


The Board consulted the parties while developing 
the text of the licence. Their numerous 
suggestions have greatly helped to simplify and 
clarify the wording. The Board intends to make 
use of this process more often in the future. 
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UNLOCATABLE COPYRIGHT OWNERS 


Deane to section 77 of the Act, the Board 
may grant licences authorizing the use of 
published works, fixed performances, published 
sound recordings and fixed communication 
signals, if the copyright owner is unlocatable. 
However, the Act requires licence applicants to 
make reasonable efforts to find the copyright 
owner. Licences granted by the Board are non- 
exclusive and valid only in Canada. 


By their very nature, applications made pursuant 
to section 77 of the Act are as varied as there are 
protected uses. Sometimes, the issues raised are 
quite novel. Sometimes success is achieved not 
by issuing a licence but by helping the applicant 
to contact the copyright owner whose 
whereabouts had until now remained unknown. 


To date, the Board knows of only one instance of 
a copyright owner claiming royalties for a licence 
issued by the Board. This person had inherited 
his brother’s rights. During an Internet search, he 
noted that his brother’s name was mentioned on 
the Board’s Web site. He was subsequently able 
to contact the copyright collective to which the 
royalties had been paid and to establish 
ownership of the work for which the licence had 
been issued. 


In 2000-2001, the Board issued the following 
17 licences, totalling 96 licences issued since the 
Board’s inception in 1989. 


¢ National Library of Canada (NLC): three 
licences were issued authorizing the digital 
reproduction and communication to the 
public of works on NLC’s Web site (1) for 
works on Oscar Peterson in the exhibition 
“Oscar Peterson - A Jazz Sensation, Une 
sensation jazz’; (2) for book cover 
illustrations in the exhibition “The Secret 
Self: An Exploration of Canadian Children’s 
Literature”; and (3) for excerpts of works in 
the exhibition “The Canadian Memory/ 
Mémoire du Canada”. 


Supreme Court of Canada, authorizing the 
reproduction of a photograph of Justice J.W. 
Estey in a book commemorating the 125" 
anniversary of the creation of the Supreme 
Court of Canada. 


Guérin Editeur Limitée, Montreal, Quebec, 
authorizing the reproduction of an excerpt of 
a poem written by Louise Dulude-Bennett, in 
a textbook to be published by the applicant. 


Editions du Vermillon, Ottawa, Ontario, 
authorizing the reproduction of an excerpt of 
a work written by Rodolphe Girard, in an 
anthology prepared by René Dionne. Hilda 
M. Dueck, Toefield, Alberta, authorizing the 
reproduction of a single copy of prints of 
Elwin (or Edwin) Edwards’ paintings A June 
Morning and September Eve for personal use. 


Conseil de la langue francaise, Quebec, 
Quebec, authorizing the reproduction of a 
book cover published by Granger Fréres in 
1956 and a cartoon by Henri Letondal, in a 
work published by the applicant and Fides. 


Judy Dueck, Toefield, Alberta, authorizing 
the reproduction of a single copy of the print 
of Elwin (or Edwin) Edwards’ painting 
September Eve for personal use. 


Canadian Institute for Historical 
Microreproductions (CIHM), Ottawa, 
Ontario, authorizing the reproduction of 

44 works, for preservation, cataloguing and 
distribution of early Canadiana in print form, 
microfiches or CD-ROMs. 


Harcourt Canada Limited, Toronto, Ontario, 
authorizing the reprint of a book written by 
Robert B. Moore. 


Donald Rutherford, Abbotsford, B.C., 
authorizing the reproduction of various 
articles published in the Wainwright Star 
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newspaper during the years 1908 to 1918 ina 
reference book on the history of Wainwright, 
Alberta during these years. 


¢ Eileen Roycroft, Simpson, Saskatchewan, 
authorizing the mechanical reproduction of 
musical works on CD-ROM, namely “The 
Storm” by Henry Weber, arranged by Mort 
Glickman, “Laughing Water” by R.H. Agar, 
“Edelweiss Glide Waltz” by F.E. 
Vanderbeek, “Royal March” by S.E.P. 
Winner, and “The Whip-Poor-Will’s Song” 
original melody by Harrison Millard arranged 
by Miss Ida. 


¢ The Beaver (Canada’s History Magazine), 
Winnipeg, Alberta, authorizing the 
reproduction of an image of Kenneth Keith 
Forbes’ painting “Girl Ironing”. 


¢ Abigail Richardson, Toronto, Ontario, 
authorizing the musical adaptation for choir 
of Kathryn Munro’s [also known as Kathryn 
Tupper] poems Now Winter Comes, Noel and 
At Christmastide, and the musical adaptation 
for tenor and piano of the same author’s 
poems Ghosts, The Deserted House and 
Dusk. 


e Pierrot Concerts, Ottawa, Ontario (for The 
Somers Recording Project), authorizing the 
use and mechanical reproduction of Diana 
Skala’s poem “A Bunch of Rowan” adapted 
by Harry Somers in the musical work of the 
same name and published by Broadcast 
Music, Inc. in 1948. 


¢ Groupe Beauchemin éditeur ltée, Laval, 
Quebec, authorizing the reproduction of an 
illustration of Séraphin Poudrier created by 
Michéle Goudro as per Claude-Henri 
Grignon’s instructions and published in 
Claude-Henri Grignon’s novel Un homme et 
son péché by Les Editions internationales 
Alain Stanké in 1977. 
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COURT DECISIONS 
SOCAN’s Tariff 2.4 (Commercial Television) 


On April 6, 2000, the Supreme Court of Canada 
dismissed with costs SOCAN’s application for 
leave to appeal from the decision of the Federal 
Court of Appeal issued on March 19, 1999, 
which dismissed the application for judicial 
review of the Board’s decision issued on January 
30, 1998 dealing with Tariff 2.A (Commercial 
Television Stations) for the years 1994 to 1997 
[see page 22 of the 1998-1999 Annual Report]. 


Private Copying 


On December 17, 1999, the Board set the levies 
to be paid pursuant to the private copying regime 
for 1999 and 2000. Members of the Canadian 
Storage Media Alliance challenged that decision 
on the ground that the Board has misinterpreted 
the definition of “audio recording medium” set 
out in section 79 of the Act in ruling that blank 
CDs were media “of a kind ordinarily used by 
individual consumers” for the purpose of making 
private copies. 


On June 14, 2000, the Federal Court of Appeal 
dismissed the application for judicial review. The 
issue, though one of law, fell squarely within the 
jurisdiction of the Board. It was polycentric in 
nature, dealing with the interests of artists, 
manufacturers, importers, consumers who record 
sound, consumers who do not record sound and 
others. The purpose of the regime was mainly an 
economic one. Accordingly, even absent a 
privative clause, considerable deference was due 
to this Board on this question. 


The Court ruled that the Board, in interpreting the 
provision, had correctly focussed on usage by 
individual consumers, not the use of the product 
generally. The object of the regime is to 
compensate rights holders for private copying 
activities. Such a scheme has to rely on rough 
estimates. The main goal was to be as fair and 
equitable as possible to rights holders, those who 


use their works as well as those upon whom the 
levy may be imposed but who do not copy the 
work. The Court also noted that the Board, after 
concluding that the products in question 

fell within the definition, reduced the levy to 
reflect the fact that only a small proportion of the 
products were actually used to record music. In 
the Court’s view, such a result seemed more in 
harmony with the statutory scheme. 


Retransmission 


On December 24, 1998, pursuant to subsection 
76(1) of the Act, the Board designated the 
Canadian Retransmission Right Association 
(CRRA) as the collective society from which 
certain rights owners would be entitled to claim 
retransmission royalties [see page 15 of the 1998- 
1999 Annual Report]. CRRA challenged that 
decision on the grounds, among others, that the 
relevant works (television scripts) were not 
amenable to retransmission, that the relevant 
rights holders were not eligible to claim under the 
“orphans” provision of the retransmission 
regime, that there was no applicable tariff and 
that CRRA was unable to deal with the relevant 
claims. On August 28, 2000, the Federal Court of 
Appeal ruled that the sole issue that the Board 
had decided was the designation of CRRA as the 
collective society from which certain owners of 
copyrights could make a claim for a share of 
royalties. In coming to its conclusion, the Board 
had made no error which warranted the Court’s 
intervention. Accordingly, the application for 
judicial review was dismissed. 
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AGREEMENTS FILED WITH THE BOARD 


P ursuant to the Act, collective societies and 
users of copyrights can agree on the royalties and 
related terms of licences for the use of a society’s 
repertoire. Filing an agreement with the Board, 
within 15 days of its conclusion, shields the 
parties from prosecutions pursuant to section 45 
of the Competition Act [s. 70.5 of the Copyright 
Act]. The same provision also grants the 
Commissioner of Competition appointed under 
the Competition Act access to those agreements. 
In turn, where the Director considers that such an 
agreement is contrary to the public interest, he 
may request the Board to examine it. The Board 
then sets the royalties payable under the 
agreement, as well as the related terms and 
conditions. 


In 2000-2001, 384 agreements were filed with 
the Board, totalling 2,910 agreements filed since 
the Board’s inception in 1989. 


The Canadian Copyright Licensing Agency 
(CANCOPY), which licenses reproduction rights, 
such as photocopy rights, on behalf of writers, 
publishers and other creators, filed 199 
agreements granting various institutions and 
firms a licence to photocopy works in its 
repertoire. These agreements were concluded 
with various educational institutions, public 
libraries, corporations, non-profit associations 
and copy shops. 


The Société québécoise de gestion collective des 
droits de reproduction (COPIBEC) filed 150 
agreements. COPIBEC is the collective society 
which authorizes in Quebec the reproduction of 
works from Quebec, Canadian (through a 
bilateral agreement with CANCOPY) and foreign 
rightsholders. COPIBEC was founded in 1997 by 
l'Union des écrivaines et écrivains québécois 
(UNEQ) and the Association nationale des 
éditeurs de livres (ANEL). Most of the 
agreements filed in 2000-2001 have been 
concluded with municipalities in the Province of 
Quebec. 


The Audio-Video Licensing Agency (AVLA), 
which is a copyright collective that administers 
the copyright for the owners of master and music 
video recordings has filed, for its part, 

32 agreements. 


The Society for Reproduction Rights of Authors, 
Composers and Publishers in Canada 
(SODRAC) filed one agreement which it reached 
with the Association québécoise de l'industrie du 
disque, du spectacle et de la vidéo (ADISQ). 
SODRAC administers royalties stemming from 
the reproduction of musical works. It represents 
some 4,000 Canadian songwriters and music 
publishers as well as the musical repertoire of 
over 65 countries. 


Finally, the Canadian Broadcasters Rights 
Agency (CBRA) filed one agreement pertaining 
to commercial media monitoring. CBRA 
represents various Canadian private broadcasters 
that create and own radio and television news and 
current affairs programs and communication 
signals. 


Furthermore, an Amending Agreement made 
between CANCOPY, COPIBEC and the 
Government of Canada was filed clarifying and 
modifying the authorities, privileges, roles and 
responsibilities of the parties in relation to the 
initial agreement which was reached in May 
1994. This agreement authorizes the 
photocopying of any published work whose 
authors or publishers are represented by the two 
collectives for the period April 1, 1991 to 
March 31, 2001. 
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Copyright Board of Canada for the financial year ending March 31, 2002. 
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Chief Executive Officer 
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CHAIRMAN’S MESSAGE 


I am pleased to present this Annual Report of the Copyright Board of Canada. The report documents the 
Board’s contribution to the protection of the interests of Canadians by setting royalties which are intended 
to be fair and equitable to both copyright owners and users of copyright-protected works. 


During this reporting year, the Board held three hearings and issued four decisions. 


Two hearings pertained to the public performance of music. The first, dealing with a tariff relating to Pay 
Audio Services as proposed by the Society of Composers, Authors and Music Publishers of Canada 
(SOCAN) for the years 1997 to 2002 and the Neighbouring Rights Collective of Canada (NRCC) for the 
years 1998 to 2002, was held in April/May 2001. It was the first time that the Board held a joint hearing 
on two distinct rights. A decision was issued on March 15, 2002. The second, dealing with SOCAN’s 
multiple licensing of premises and related issues for the years 1998 to 2002, was held in February 2002. A 
decision will be rendered after the Board deals with SOCAN’s proposed Tariff 18 (Recorded Music for 
Dancing), which is part of the issue of multiple licensing of premises by SOCAN. Tariff 18 will be heard 
early next year. 


In November/December 2001, a hearing was held on a tariff proposed by the Educational Rights 
Collective of Canada for the reproduction, by educational institutions, of television programs and other 
subject-matters. This new matter, described as “educational rights”, will cover the years 1998-2002. The 
decision is under advisement. 


On June 15, 2001, the Board rendered its decision certifying SOCAN’s “Concerts” tariffs for the years 
1998 to 2002. A three-day hearing had been held in early March 2001. 


On November 23, 2001, the Board disposed of an application to vary the statement of royalties to be 
collected from the Canadian Broadcasting Corporation (Radio) by the NRCC. 


With respect to the retransmission of distant radio and television signals, on December 21, 2001, the 
Board extended indefinitely the application of the interim tariffs that were set on December 8, 2000 for the 
year 2001, subject to some changes. 


In 2001-2002, the Board also issued three non-exclusive licences for the use of works whose copyright 
owner could not be located. 


At the Board’s initiative, Copyright Administrative Institutions held their first international gathering in 
Montreal on October 10, 2001. Representatives from Australia, the Netherlands, Slovenia, Switzerland, 
the United States and Canada exchanged on issues of common interest to agencies charged with 
supervising or regulating various aspects of copyright and especially its collective administration. A 
working group was asked to assess the opportunity of creating an international association for those 
institutions. Many that were not able to attend the meeting showed a strong interest for the creation of 
such an association. The World Intellectual Property Organization and the European Union also showed 
interest in the initiative. 


Following the meeting, a colloquium dealing with these same institutions was held on October 11 and 12. 
The event was organized by the Centre de recherche en droit public of the Université de Montréal, with 


assistance from the Board. It provided experts from Canada and from around the world with an 
opportunity to discuss the role of these institutions and the challenges they will have to meet in the near 
future. 


In the year 2002-2003, the Board will deal with at least two very important matters. It will examine for the 
third time the controversial tariff of levies for the private copying of sound recordings. The many 
individuals and corporations (over 1,200) who have filed objections and comments to the proposed 
statement of the Canadian Private Copying Collective have raised a vast array of highly complex factual 
and legal issues. The Board will also examine all tariffs dealing with the communication of musical works 
in Canada by commercial television broadcasters in a single hearing. It is already clear that the tremendous 
evolution that has occurred in this market will lead some participants to argue in favour of significant 
amendments to the existing SOCAN tariffs. Both of the decisions resulting from these hearings could have 
a profound impact upon the relevant markets. 


The Board has continued to develop and enhance its Web site in an effort to make it a comprehensive and 
timely source of information about copyright law and the activities of the Board. 


On a personal level, the undersigned wishes to thank his colleagues on the Board and its staff and 
personnel for their sustained efforts, diligence and expertise in dealing with the above matters during the 


past year. 
Uf 


John H. Gomery 
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MANDATE OF THE BOARD 


The Copyright Board of Canada was 


established on February 1, 1989, as the successor 
of the Copyright Appeal Board. The Board is an 
economic regulatory body empowered to 
establish, either mandatorily or at the request of 
an interested party, the royalties to be paid for the 
use of copyrighted works, when the 
administration of such copyright is entrusted to a 
collective-administration society. Moreover, the 
Board has the right to supervise agreements 
between users and licensing bodies, issues 
licences when the copyright owner cannot be 
located, and may determine the compensation to 
be paid by a copyright owner to a user when 
there is a risk that the coming into force of anew 
copyright might adversely affect the latter. Its 
responsibilities under the Copyright Act (the Act) 
are to: 


% certify tariffs for the public performance or 
the communication to the public by 
telecommunication of musical works and 
sound recordings [sections 67 to 69]; 


® certify tariffs, at the option of a collective 
society referred to in section 70.1, for the 
doing of any protected act mentioned in 
sections 3, 15, 18 and 21 of the Act. 
[sections 70.1 to 70.191]; 


® set royalties payable by a user to a collective 
society, when there is disagreement on the 
royalties or on the related terms and 
conditions [sections 70.2 to 70.4]; 


¢ certify tariffs for the retransmission of distant 
television and radio signals or the 
reproduction and public performance by 
educational institutions, of radio or 
television news or news commentary 
programs and all other programs, for 
educational or training purposes [sections 71 
to 76]: 


# set levies for the private copying of recorded 
musical works [sections 79 to 88]; 


# rule on applications for non-exclusive 
licences to use published works, fixed 
performances, published sound recordings 
and fixed communication signals, when the 
copyright owner cannot be located 
[section 77]; 


® examine, at the request of the Commissioner 
of Competition appointed under the 
Competition Act, agreements made between 
a collective society and a user which have 
been filed with the Board, where the 
Commissioner considers that the agreement 
is contrary to the public interest [sections 
70.5 and 70.6]; 


@ set compensation, under certain 
circumstances, for formerly unprotected acts 
in countries that later join the Berne 
Convention, the Universal Convention or the 
Agreement establishing the World Trade 
Organization [section 78]. 


In addition, the Minister of Industry can direct 
the Board to conduct studies with respect to the 
exercise of its powers [section 66.8]. 


Finally, any party to an agreement on a licence 
with a collective society can file the agreement 
with the Board within 15 days of its conclusion, 
thereby avoiding certain provisions of the 
Competition Act [section 70.5]. 


OPERATING ENVIRONMENT 
Historical Overview 


L, 1925, PRS England set up a subsidiary called 


the Canadian Performing Rights Society (CPRS). 
In 1931, the Copyright Act was amended in 
several respects. The need to register copyright 
assignments was abolished. Instead, CPRS had to 
deposit a list of all works comprising its 
repertoire and file tariffs with the Minister. If the 
Minister thought the society was acting against 
the public interest, he could trigger an inquiry 
into the activities of CPRS. Following such an 
inquiry, Cabinet was authorized to set the fees 
the society would charge. 


Inquiries were held in 1932 and 1935. The 
second inquiry recommended the establishment 
of a tribunal to review, on a continuing basis and 
before they were effective, public performance 
tariffs. In 1936, the Act was amended to set up 
the Copyright Appeal Board. 


On February 1, 1989, the Copyright Board of 
Canada took over from the Copyright Appeal 
Board. The regime for public performance of 
music was continued, with a few minor 
modifications. The new Board also assumed 
jurisdiction in two new areas: the collective 
administration of copyright and the licensing of 
uses of published works whose owners cannot be 
located. Later the same year, the Canada-US 
Free Trade Implementation Act vested the Board 
with the power to set and apportion royalties for 
the newly created compulsory licensing scheme 
for works retransmitted on distant radio and 
television signals. 


Bill C-32 (An Act to amend the Copyright Act) 
which received Royal Assent on April 25, 1997, 
modified the mandate of the Board by adding the 
responsibilities for the adoption of tariffs for the 
public performance and communication to the 
public by telecommunication of sound 
recordings of musical works, for the benefit of 
the performers of these works and of the makers 
of the sound recordings (“the neighbouring 


rights”), for the adoption of tariffs for private 
copying of recorded musical works, for the 
benefit of the rights owners in the works, the 
recorded performances and the sound recordings 
(“the home-taping regime’’), and for the adoption 
of tariffs for off-air taping and use of radio and 
television programs for educational or training 
purposes (“the educational rights’’). 


General Powers of the Board 


The Board has powers of a substantive and 
procedural nature. Some powers are granted to 
the Board expressly in the Act, and some are 
implicitly recognized by the courts. 


As arule, the Board holds hearings. No hearing 
will be held if proceeding in writing 
accommodates a small music user that would 
otherwise incur large costs. The hearing may be 
dispensed with on certain preliminary or interim 
issues. No hearings have been held yet for a 
request to use a work whose owner cannot be 
located. The process has been kept simple. 
Information is obtained either in writing or 
through telephone calls. 


Guidelines and Principles Influencing the 
Board’s Decisions 


The decisions the Board makes are constrained 
in several respects. These constraints come from 
sources external to the Board: the law, 
regulations, judicial pronouncements. Others are 
self-imposed, in the form of guiding principles 
that can be found in the Board’s decisions. 


Court decisions also provide a large part of the 
framework within which the Board operates. 
Most decisions focus on issues of procedure, or 
apply the general principles of administrative 
decision-making to the peculiar circumstances of 
the Board. However, the courts have also set out 
several substantive principles for the Board to 
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follow or that determine the ambit of the Board’s 
mandate or discretion. 


The Board itself also enjoys a fair amount of 
discretion, especially in areas of fact or policy. In 
making decisions, the Board itself has used 
various principles or concepts. Strictly speaking, 
these principles are not binding on the Board. 
They can be challenged by anyone at anytime. 
Indeed, the Board would illegally fetter its 
discretion if it considered itself bound by its 
previous decisions. However, these principles do 
offer guidance to both the Board and those who 
appear before it. In fact, they are essential to 
ensuring a desirable amount of consistency in 
decision-making. 


Among those factors, the following seem to be 
the most prevalent: the coherence between the 
various elements of the public performance of 
music tariff, the practicality aspects, the ease of 
administration to avoid, as much as possible, 
tariff structures that make it difficult to 
administer the tariff in a given market, the 
avoidance of price discrimination, the relative 
use of protected works, the taking into account of 
Canadian circumstances, the stability in the 
setting of tariffs that minimizes disruption to 
users, as well as the comparisons with “proxy” 
markets and comparisons with similar prices in 
foreign markets. 


Outline of the Board’s Areas of Jurisdiction 


In short, the Board’s jurisdiction extends to the 
following four areas (the manner in which the 
Board is seized of a matter is indicated between 
brackets): 


1. Copyright in works 


e Public performance of music 
(compulsory filing of tariffs); 

e Retransmission of distant signals 
(compulsory filing of tariffs); 

e Other rights administered collectively 
(optional filing of tariffs); 


e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 

e Issuance of licences when the rights 
Owner cannot be located (upon request by 
the potential user). 


2. Copyright in performers’ performances and 
sound recordings 


e Public performance of recorded music 
(compulsory filing of tariffs): 

e Other rights administered collectively 
(optional filing of tariffs); 

e Other rights administered collectively 
(arbitration of conditions of licences, 
upon request from a collective society or 
a user); 

e Issuance of licences when the rights 
Owner cannot be located (upon request by 
the potential user). 


3. Home taping of recorded musical works, 
recorded performers’ performances and 
sound recordings 


e Reproduction for private use 
(compulsory filing of tariffs). 


4. Off-air taping and use of radio and television 
programs for educational or training 
purposes (works, performances, sound 
recordings and communication signals) 


e Reproduction and public performance 
(compulsory filing of tariffs). 


Royalty Proposal and Review Mechanism 


The Copyright Act requires that the Board certify 
tariffs in the following fields: the public 
performance or communication of music, the 
public performance or communication of sound 
recordings of musical works, the retransmission 
of distant television and radio signals, the 
reproduction of television and radio programs by 
educational institutions and private copying. 


The Act also allows any other collective societies 
to proceed by way of tariffs rather than 
individually negotiated agreements. 


The examination process is always the same. The 
collective society must file a statement of 
proposed royalties (on or before the 31“ of 
March prior to its expected date of coming into 
effect) which the Board publishes in the Canada 
Gazette. The users targeted by the proposal (or in 
the case of private copying, any interested 
person) or their representatives may object to the 
statement within sixty days of its publication. 
The collective society in question and the 
opponent will have the opportunity to argue their 
case. After investigating, the Board certifies the 
tariff, publishes it in the Canada Gazette, and 
explains the reasons for its decision in writing. 
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ORGANIZATION OF THE BOARD 


Boara members are appointed by the Governor in Council to hold office during good behaviour for a 
term not exceeding five years. They may be reappointed once. 


The Act states that the Chairman must be a judge, either sitting or retired, of a superior, county or district 
court. The Chairman directs the work of the Board and apportions its caseload among the members. 


The Act also designates the Vice-Chairman as Chief Executive Officer of the Board, exercising direction 
over the Board and supervision of its staff. 


Chairman 


The Honourable John H. Gomery, a justice of the Quebec Superior Court 
since 1982, was appointed part-time Chairman of the Board in March 1999 
and reappointed in 2002 for three years. Prior to his appointment to the Bench, 
Mr. Justice Gomery practised law with the firm Martineau Walker for 25 years. 
He obtained his B.A. in 1953 and graduated in law from McGill University in 
1956. He was an active member of the Canadian Bar Association as National 
Secretary of the Commercial Law Section and as a member of the special 
committee on “Uniformity on Personal Property Security Law”. 


Vice-Chairman & Chief Executive Officer 


Stephen J. Callary is a full-time member appointed in May 1999 for a five- 
year term. Mr. Callary has served as Managing Director of consulting firms, 
RES International and IPR International; as Executive Director of TIMEC - the 
Technology Institute for Medical Devices for Canada; and as President of 
Hemo-Stat Limited and Sotech Projects Limited. He has extensive 
international experience dealing with technology transfer, software copyrights 
and patents and the licensing of intellectual property rights. From 1976 to 
1980, Mr. Callary worked with the Canadian Radio-Television and 
Telecommunications Commission (CRTC), the Privy Council Office (PCO) 
and the Federal-Provincial Relations Office (FPRO). He has a B.A. degree 
from the University of Montreal (Loyola College) and a B.C.L. degree from 
McGill University. He was admitted to the Quebec Bar in 1973 and pursued 
studies towards a Dr.jur. degree in Private International Law at the University 
of Cologne in Germany. 
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Members 


Sylvie Charron is a full-time member appointed in May 1999 for a five-year 
term. She was an Assistant Professor with the University of Ottawa’s Faculty 
of Law (French Common Law Section) and worked as a private consultant in 
broadcasting, telecommunications and copyright law. Prior to her law studies, 
she worked with the Canadian Radio-Television and Telecommunications 
Commission for 15 years. Ms. Charron is a graduate of the University of 
Ottawa (B.Sc. Biology in 1974, M.B.A. in 1981 and LL.B. - Magna cum laude 
in 1992). Ms. Charron is a member of the Canadian Association of Law 
Teachers, of the Association des juristes d’expression francaise de l'Ontario 
(AJEFO), of the Council of Canadian Administrative Tribunals, and is former 
Vice-Chair of the Ottawa Chapter of Canadian Women in Communications 
and past Executive Director of the Council of Canadian Law Deans. 


Brigitte Doucet is a full-time member appointed in November 2001 for a five- 
year term. Prior to her appointment, Ms. Doucet was Legal Counsel, Labour 
Relations with /’Association des producteurs de films et de télévision du 
Québec since October 1999. She has also been active in the copyright and 
music fields as well as in business law. Furthermore, she lectured at the 
Institut Trebas on Les affaires de la musique. Prior to her law studies, 

Ms. Doucet was an information technology consultant for more than eight 
years. Ms. Doucet is a graduate of the University of Montreal (LL.B. in 1993). 


Andrew E. Fenus, MCIArb, C. Arb., is a full-time member appointed in July 
1994 and reappointed in 1999 for five years. He was a Board member and 
Provincial Adjudicator with the Rent Review Hearings Board of Ontario from 
1988 to 1994 where he served as Senior Member of the Eastern Region. 

Mr. Fenus is a Member of The Chartered Institute of Arbitrators and a 
Chartered Arbitrator in The ADR Institute of Canada. He is a graduate of 
Queen’s University (Honours BA in 1972 and Master of Public Administration 
in 1977) and McGill University (Master of Library Science in 1974). 


Note: Detailed information on the Board’s resources, including financial statements, can be found in its 
Report on Plans and Priorities for 2002-2003 (Part III of the Estimates) and the Performance Report for 
2001-2002. These documents are or will soon be available on the Board’s Web site. 
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PUBLIC PERFORMANCE OF MUSIC 


Background 


Dee provisions under sections 67 onwards of 
the Act apply to the public performance of music 
or the communication of music to the public by 
telecommunication. Public performance of music 
means any musical work that is sung or 
performed in public, whether it be in a concert 
hall, a restaurant, a hockey stadium, a public 
plaza or other venue. Communication of music to 
the public by telecommunication means any 
transmission by radio, television or the Internet. 
Collective societies collect royalties from users 
based on the tariffs approved by the Board. 


Hearings 


In 2001-02, the Board held two hearings on the 
public performance of music. The first, dealing 
with Pay Audio Services proposed by the Society 
of Composers, Authors and Music Publishers of 
Canada (SOCAN) for the years 1997 to 2002 and 
the Neighbouring Rights Collective of Canada 
(NRCC) for the years 1998 to 2002, was held in 
April/May 2001. It was the first time that the 
Board held a joint hearing on two distinct rights. 
The second, dealing with SOCAN’s multiple 
licensing of premises and related issues for the 
years 1998 to 2002, was held in February 2002. 


Decisions of the Board 


The Board issued three decisions in 2001-2002. 
The first addressed the public performance of 
musical works within the repertoire of SOCAN 
during concerts. The second disposed of an 
application to vary the statement of royalties to 
be collected from the Canadian Broadcasting 
Corporation (radio) by the NRCC. The third 
addressed the public performance of musical 
works within the repertoire of both SOCAN and 
NRCC by pay audio services. 


SOCAN’S TARIFFS 4.A, 4.B.1, 4.B.3 AND 5.B 
(CONCERTS) 


Tariffs 4.A (popular music concerts), 4.B.1 
(classical music concerts), 4.B.3 (annual licence) 
and 5.B (concerts at exhibitions and fairs) 
establish royalties to be paid for the use of 
musical works during concerts. The Canadian 
Arts Presenting Association (CAPACOA), 
representing in particular concerts producers, 
filed an objection to this tariff proposal. On June 
15, 2001, the Board certified the tariff for the 
years 1998 to 2002. 


SOCAN asked that all tariffs under review be 
gradually increased by approximately 20 per cent 
over five years, from 2.5 to 3 per cent for popular 
music concerts, from 1.3 to 1.56 per cent for 
classical music concerts and from 0.8 to 0.96 per 
cent for presenters whose licences apply to an 
entire season. SOCAN argued that the proposed 
increases were justified, would have a minimal 
impact on attendance and promoters, and would 
be beneficial for its members. 


CAPACOA maintained that nothing justifies an 
increase in the rate, and that certain factors 
tended, in its view, to make the task of concert 
producers increasingly difficult. Performers now 
have unprecedented bargaining power in the 
concert market. Touring has evolved to become a 
major source of revenues which need to be taken 
into account in the establishment of the tariffs. 
Finally, producers play a major role in promoting 
new talent, and tours by international stars help 
to provide visibility for local talent. 


The Board concluded that the proposed increase 
for popular music concerts was fully justified. 
The evidence adduced by CAPACOA tends to 
overestimate the problems facing presenters and 
operators of venues, and especially the extent to 
which an increase in the concert tariff may 
exacerbate them. Before taking the decision, the 
Board examined certain factors that tend to 
justify a price increase and others that tend to 
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promote a certain degree of stability. The fact 
that performers are earning larger fees would tend 
to favour a rate increase, to the extent that one 
seeks to maintain an equitable division of 
revenues flowing to the creative inputs in a 
concert. However, the fact that the majority of 
Canadian performers use their own material in 
concerts is an argument for greater stability. 


In addition, SOCAN filed the agreement reached 
with Viacom covering the public performance of 
music, including concerts, at Canada’s 
Wonderland theme park. Pursuant to the 
agreement, the concert tariff increased from 

2.5 per cent in 2000 to 3 per cent in 2005. Even 
though this contract is only of modest relevance, 
it is a further indication that the market is able to 
absorb the increase sought by SOCAN. 


The record as it relates to classical music 
concerts is, to say the least, superficial. 
Nevertheless, the analysis offered with respect to 
popular concerts also applies to classical concerts 
and accordingly, the adjustment requested is 
justified. 


The Board underlined some of the questions 
raised in its 1996 decision and during the hearing 
in the present case, and that could be useful in 
outlining the evidence for the next decisions. 
Hence, on the tariff structure, the Board was still 
concerned that a per event tariff may be 
inefficient. The Board’s objective is a tariff 
formula that would allow SOCAN to continue to 
distribute concert royalties as at present (i.e., in a 
personalized way) while eliminating some of the 
administrative expenses which end up being 
borne by members of SOCAN as well as by users. 


The Board expressed two concerns with respect 
to a tiered tariff. First, as the rate increases, so 
does the need to consider allowing a discount for 
the use of works that are not in SOCAN’s 
repertoire. Second, the larger the event, the more 
it becomes important to consider the competitive 
disadvantage faced by Canadian presenters as 
compared with American presenters. Thus, it may 


be that a tiered tariff for large-scale concerts is 
something that should be re-examined. 


On the issue of minimum licence fees, given the 
lack of any evidence, and CAPACOA’s apparent 
acquiescence on the subject, the Board agreed to 
maintain a minimum rate of $20 per concert for 
the time being. Nevertheless, it remains 
concerned that one half of all licensed events pay 
the minimum fee for their SOCAN licence. One 
may therefore expect the Board to move to 
eliminate minimum licence fees if SOCAN is not 
able to establish that the tariff structures it 
proposes are efficient. 


With regard to classical music concerts, the 
Board would have preferred to have more 
detailed analyses that would allow verifications 
in respect of each concert and that would 
include, for comparison purposes, events where 
only public domain music is used. 


Finally, the Board underlined that it will need 
firm evidence concerning the financial situation 
of the industry and the impact of the increases 
granted in this decision before allowing further 
increases. Users can therefore expect that any 
new increase will occur gradually, and any cycle 
of increases will be followed by a period of 
stability. 


APPLICATION TO VARY NRCC TARIFF 1.C 
(CANADIAN BROADCASTING CORPORATION - 
RADIO) 


On September 29, 2000, the Board set at 
$960,000 per year the royalties to be paid by the 
CBC to the NRCC for the years 1998 to 2002. 
On May 15, 2001, NRCC applied for a variation 
of the decision so as to increase the royalties for 
2001. The sole reason for the application was 
that CBC had agreed to pay to SOCAN royalties 
that are 11.65 per cent higher in 2001 than in 
2000. CBC asked that the application be denied 
for the reason, among others, that any such 
change is not material, as the NRCC tariff is not 
premised on SOCAN payments or derived from 
them. 
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The Board denied the application to vary. The 
September 29 decision did assume that royalties 
paid to SOCAN by CBC would remain fairly 
constant up to the end of 2002. However, the 
significance of a change has to be viewed in 
context. The amount of SOCAN royalties is only 
one of three factors used in the equation 
developed by the Board, which the Board opted 
not to use; available data dealing with the other 
two factors were simply too unreliable. In 
addition, the finality of decisions has intrinsic 
value. In the Board’s view, participants would be 
better served by concentrating their resources on 
developing the necessary data to test the Board’s 
assumptions in the next proceedings. 


SOCAN AND NRCC TARIFFS FOR PAY AUDIO 
SERVICES 


SOCAN s Tantt 17.B and NRCGC’s Tariff 17 
proposals both targeted primarily digital pay 
audio (“DPA”) services. The two Canadian DPA 
service providers, DMX Canada (DMX) and 
Galaxie, participated in the hearing, as did two 
groups of distribution undertakings: the direct-to- 
home satellite companies, Bell ExpressVu and 
Star Choice (hereafter “DTH”’), as well as the 
Canadian Cable Television Association (CCTA) 
and Shaw Communications, representing the 
interests of cable system operators. On March 15, 
2002, the Board certified SOCAN’;s tariff for the 
years 1997 to 2002 and NRCC’s tariff for 1998 to 
2002. 


The collectives proposed that, as a starting point, 
the tariff be based on the prices paid or rates of 
return achieved in a number of real or theoretical 
free markets. NRCC then asked that performers, 
makers and authors/composers each get a third of 
the royalties before any eligible repertoire 
adjustment. SOCAN argued that authors and 
composers should get the same as performers and 
makers. The approaches put forward by the 
collectives resulted in a rate of between 30 and 
40 per cent of a distribution undertaking’s 
affiliation payments. 


The objectors maintained that the commercial 
radio tariff should serve as starting point. They 
argued that DPA services are of accessory value 
in the world of digital offerings and that this 
would result in a rate in the order of between 3 
and 5 per cent. 


In the Board’s view, none of the comparisons 
offered is clearly preferable to the others. 
Proposed free-market comparators (such as what 
television pay and pay-per-view services spend 
on movie rights) are dramatically different from 
telecommunication rights for music and sound 
recordings. The tariffs put forward as starting 
points target industries that do not compete with 
DPA and whose business models are so far 
removed from that of DPA as to make 
comparisons difficult, if not irrelevant. The 
Board concluded that there were no useful 
proxies available, but, at most, a variety of 
marginally relevant indicators that could serve to 
establish a “comfort zone” within which the 
Board was able to exercise its discretion in 
setting the tariff. 


Under the circumstances, the Board set the tariff 
in four steps. First, it decided on the relative 
value of the repertoires. Second, it established 
the range within which a reasonable rate might 
be found, using the tools made available in the 
proceedings. Third, the Board identified the 
factors which, in its view, tended to push the rate 
higher or lower within that range. Fourth, it 
selected a figure, to be adjusted to account for the 
eligible repertoires. 


The Board found that, as was the case in earlier 
decisions, authors and composers should get the 
same as performers and makers. 


Second, the bottom of the range was established 
by doubling SOCAN’s commercial radio tariff 
(so as to account for NRCC’s repertoire to the 
level of SOCAN’s repertoire), or 6.4 per cent of 
gross revenues before adjustments to account for 
the ineligible repertoire. That rate was then 
increased to account for greater music use and 
differences in business models. The application 
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of these factors would increase the rate at the 
bottom of the range to somewhere between 15 
and 20 per cent. 


The top of the range was set by starting with 
some of the higher figures (in the order of 60 per 
cent) put forward by the collectives and 
discounting them for factors such as the non- 
exclusive and non-competitive character of music 
telecommunication rights. This would set the rate 
at slightly higher than 30 per cent. 


The Board then explained some of the factors 
that would tend to increase or decrease the rate. 
Among the former were the fact that: 


° distribution undertakings find DPA valuable; 

° rights holders are entitled to receive additional 
benefits from new uses of the repertoire; 

° the availability of the repertoires helps DPA to 
achieve efficiencies. 


Among the latter were the fact that: 


¢ while it may not face economic difficulties, 
DPA remains in a state of flux and uncertainty; 

* collectives are not entitled to appropriate all of 
the efficiencies achieved by using their 
repertoires; 

* some room must be left for other elements of 
copyright. 


In the Board’s view, the factors that tended to 
increase the rate were more important than those 
that tended to decrease it. Under the 
circumstances, the Board chose a starting point of 
26 per cent, to be shared equally between authors 
and composers, and performers and makers. After 
taking into account the ineligible musical works 
and sound recordings, a rate of 18.2 per cent was 
obtained as the sum of: 


=~2)* 0:95 = 12,35, for musical works; 
6 +2) x 0.45 = 5.85, for sound recordings. 


Because this is a new tariff, applied to an industry 
that is still in its early days, the Board applied an 


additional discount of 10 per cent, bringing the 
final rate to 16.38 per cent, or 11.115 per cent for 
SOCAN and 5.265 per cent for NRCC. This 
discounted rate will apply only for the life of the 
tariff in this initial phase. Small systems, which 
are entitled to a preferential rate, shall pay at half 
the rate of other systems. 


For the Board, no doubt subsisted on the ability 
to pay of those who are liable for the tariff. DPA 
service providers make substantial profits, as do 
most distribution undertakings. The tariff 
represents a significant but not unreasonable 
share of DPA’s profits. Moreover, the tariff 
represents less than one-half of one per cent of 
what typical subscribers to DPA pay for the audio 
and video package they receive. 


The objectors asked for a single tariff, or at least 
for a mechanism that allows them to settle all 
relevant royalties through a single payment. The 
collectives argued that the Board is legally 
required to certify separate tariffs. The Board, 
concerned with the burden which could result 
from the multiplication of tariffs, established 
only one tariff. The Board chose not to designate 
a single collecting agent for both collectives, but 
hoped that the collectives would voluntarily set 
up an integrated payment system. 


[NOTE: On April 15, 2002, NRCC filed an 
application in the Federal Court of Appeal for 


Judicial review of that decision. ] 
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RETRANSMISSION OF DISTANT SIGNALS 
Background 


Tie Act provides for royalties to be paid by 
cable companies and other retransmitters for the 
carrying of distant television and radio signals. 
The Board sets the royalties and allocates them 
among the collective societies representing 
copyright owners whose works are retransmitted. 


Decision of the Board 


With respect to retransmission, the Board issued 
only one decision in 2001-2002. It extended 
indefinitely the application of the interim tariffs 
that were set on December 8, 2000 for the year 
2001, subject to some changes. First, account 
was taken of the Exemption Order for Small 
Cable Undertakings adopted by the Canadian 
Radio-television and Telecommunications 
Commission (CRTC). Second, the definition of 
low or very low power television station (LPTV) 
was amended so as to take into account a change 
in the relevant rules. Third, at the request of the 
collectives, the allocation of the retransmission 
royalty was changed. 


EDUCATIONAL RIGHTS 
Background 


Sections 29.6, 29.7 and 29.9 of the Copyright 
Act came into force on January 1, 1999. Since 
then, educational institutions and persons acting 
under their authority can, without the copyright 
owner’s authorization, copy programs when they 
are communicated to the public and perform the 
copy before an audience consisting primarily of 
students. In a nutshell, institutions can copy and 
perform news and news commentaries and keep 
and perform the copy for one year without having 
to pay royalties; after that, they must pay the 
royalties and comply with the conditions set by 
the Copyright Board in a tariff. Institutions can 
also copy other programs and subject-matters, 
and keep the copy for assessment purposes for 
thirty days; if they keep the copy any longer, or if 
they perform the copy at any time, the institution 
must then pay the royalties and comply with the 
conditions set by the Board in a tariff. 


Hearing 


The Board held a three-day hearing in 
November/ December of 2001 on the tariff 
proposed by the Educational Rights Collective of 
Canada for the years 1998 to 2002. The decision 
is under advisement. 


ee SS ee 


ARBITRATION PROCEEDINGS 


| rere to section 70.2 of the Act, the Board 
can arbitrate disputes between a collective 
society that represents copyright owners, and the 
users of the works of those owners. Its 
intervention is triggered by application by either 
the collective society or the user. 


There were no application pursuant to that 
section in 2001-2002. 


UNLOCATABLE COPYRIGHT OWNERS 


i erenrny to section 77 of the Act, the Board 
may grant licences authorizing the use of 
published works, fixed performances, published 
sound recordings and fixed communication 
signals, if the copyright owner is unlocatable. 
However, the Act requires licence applicants to 
make reasonable efforts to find the copyright 
owner. Licences granted by the Board are non- 
exclusive and valid only in Canada. 


In 2001-02, 31 applications were filed with the 
Board. Out of that number, three licences were 
delivered in this reporting year for the 

reproduction of architectural plans, as follows: 


James Ballantyne, Calgary, Alberta, 
authorizing the reproduction of architectural 
plans created by Guzmits Engineering Limited 
for the property located at 534 17 Avenue S.W. 
in Calgary 


° Jean-Pierre Gilbert, Calgary, Alberta, 
authorizing the reproduction of architectural 
plans created in 1987 (author unknown) for the 
property located at 43 Scenic Park Crescent 
N.W. in Calgary 


° Ritu N. Birchard, Calgary, Alberta, authorizing 
the reproduction of architectural plans created 
by M. Richardson for the Davand Construction 
Company, Airdrie, Alberta, for the property 
located at 67 Hawksbrow Drive N.W. in 
Calgary totalling 99 licences issued since the 
Board’s inception in 1989. 
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COURT DECISIONS 
Retransmission 


O. February 25, 2000, the Board certified the 
retransmission tariff for 1998, 1999 and 2000. 
FWS Joint Sports Claimants had asked that the 
Board change its royalty allocation methodology; 
with these changes, sports programming would 
have obtained a considerably larger share of the 
royalties. The Board refused to do so. [See 1999- 
2000 Annual Report, page 20] 


FWS challenged the decision, arguing that the 
Board had committed three reviewable errors. On 
November 6, 2001, the Federal Court of Appeal 
dismissed the application for judicial review. 


FWS first argued that the Board erred in law 
when stating that “... it is the subscribers who 
‘use’ the cable services and who are in the best 
position to indicate the extent of actual use of its 
various components.” To FWS, this could only 
mean that subscribers, not cable services, used 
works protected by copyright. The Court 
disagreed: the passage was better understood as 
meaning that, since subscribers view programs, 
viewing preferences were the indicator of the 
value of those programs to cable companies. The 
Court also disagreed that this represented a 
“stunning reversal”, with allocation now 
reflecting the value of programs to subscribers. 
According to the Court, the Board had not 
departed from its earlier position that ultimately, 
royalties should be allocated on the basis of the 
value of programs to cable companies; it was 
simply making it clear that, in the absence of a 
free market in retransmission rights, viewing was 
the most reliable indicator of a program’s 
usefulness in attracting and retaining subscribers. 


FWS then argued that, by valuing programming 
based on viewing to the exception of any other 
method, the Board had unlawfully fettered its 
discretion. FWS especially disagreed with the 
Board having rejected its proposed valuation 


approach “for reasons of principle, rather than 
methodology.” For the Court, the key to what the 
Board meant was found later when it set out three 
principles on which it had proceeded; taken 
together, they explained why the Board 
concluded that the value of sports programs to 
broadcasters is not a good proxy for the value of 
the cable companies’ retransmission rights in 
those programs. Decisions about the allocation of 
royalties among collectives fell squarely within 
the Board “home territory”, just as decisions that 
set royalties. Both involve the exercise of a broad 
statutory discretion, policy elements, the use of 
economic and statistical data, and an 
understanding of the cable industry and the 
related technology. Both should attract the same 
high level of deference. 


FWS also argued that the Board had committed a 
further error in examining the evidence adduced 
by FWS only in a cursory fashion. The opinion of 
the Court was that while not necessarily 
addressing every item of evidence in great depth 
or, In some instances, at all, the Board’s reasons 
adequately explained why it did not accept FWS’ 
approach or its evidence. According to the Court, 
the Board outlined the weaknesses of the 
evidence, including the “absurd results” that 
would, in its opinion, follow from the adoption 
of the proposed approach and the difficulties of 
applying to Canada assumptions made in the 
U.S. context. This was the third time that FWS 
made similar arguments. Under the 
circumstances, the relatively brief treatment of 
the evidence could be explained by the fact that 
FWS was taking what one of its witnesses aptly 
called “an improved kick at the can.” 


On January 18, 2002, FWS applied for leave to 
appeal to the Supreme Court of Canada from the 
decision of the Federal Court of Appeal. The 
application was still pending at the end of this 
reporting year. 
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AGREEMENTS FILED WITH THE BOARD 


eacant to the Act, collective societies and 
users of copyrights can agree on the royalties and 
related terms of licences for the use of a society’s 
repertoire. Filing an agreement with the Board, 
within 15 days of its conclusion, shields the 
parties from prosecutions pursuant to section 45 
of the Competition Act [s. 70.5 of the Copyright 
Act]. The same provision also grants the 
Commissioner of Competition appointed under 
the Competition Act access to those agreements. 
In turn, where the Director considers that such an 
agreement is contrary to the public interest, he 
may request the Board to examine it. The Board 
then sets the royalties payable under the 
agreement, as well as the related terms and 
conditions. 


In 2001-02, 160 agreements were filed with the 
Board, totalling 3,070 agreements filed since the 
Board’s inception in 1989. 


The Canadian Copyright Licensing Agency 
(CANCOPY), which licenses reproduction rights 
such as photocopy rights, on behalf of writers, 
publishers and other creators, filed 100 
agreements granting various institutions and 
firms a licence to photocopy works in its 
repertoire. These agreements were concluded 
with various educational institutions, 
municipalities, corporations, non-profit 
associations and copy shops. 


») 


The Société québécoise de gestion collective des 
droits de reproduction (COPIBEC) filed 25 
agreements. COPIBEC is the collective society 
which authorizes in Quebec the reproduction of 
works from Quebec, Canadian (through a 
bilateral agreement with CANCOPY) and foreign 
rights holders. COPIBEC was founded in 1997 
by l'Union des écrivaines et écrivains québécois 
(UNEQ) and the Association nationale des 
éditeurs de livres (ANEL). The agreements filed 
in 2001-02 have been concluded with 
municipalities and various organizations in the 
Province of Quebec. 


The Audio-Video Licensing Agency (AVLA), 
which is a copyright collective that administers 
the copyright for the owners of master and music 
video recordings has filed, for its part, 

34 agreements. 


Finally, the Canadian Broadcasters Rights 
Agency (CBRA) filed one agreement with 
Transcriptions Verbatim Inc. pertaining to 
commercial media monitoring. CBRA represents 
various Canadian private broadcasters that create 
and own radio and television news and current 
affairs programs and communication signals. 
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